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District of Columbia Wage Payment and Collection Law

District of Columbia Wage

Payment and Collection Law
"“DCWPCL"
D.C. Code §§ 32-1301 — 32-1312

§ 32-1301. Definitions.

Whenever used in this chapter:

M

(1A

(1B)

(2)

"Administrative Law Judge” means an administrative law judge of
the Office of Administrative Hearings, established by § 2-1831.02.

"Attorney General” means the Attorney General for the District of
Columbia, as established by § 1-204.35.

"Employer” includes every individual, partnership, firm, general con-
tractor, subcontractor, association, corporation, the legal represen-
tative of a deceased individual, or the receiver, trustee, or successor
of an individual, firm, partnership, general contractor, subcontractor,
association, or corporation, employing any person in the District of
Columbia; provided, that the word "employer” shall not include the
government of the United States, the government of the District
of Columbia, or any agency of either of said governments, or any
employer subject to the Railway Labor Act (45 U.S.C. § 151 et seq.).

"Employee” shall include any person suffered or permitted to work
by an employer.

(2A) “Living Wage Act” means subchapter X-A of Chapter 2 of Title 2

[§ 2-220.01 et seq.].

(2B) "Minimum Wage Revision Act” means Chapter 10 of this title

[§ 32-1001 et seq.].

(2C) "Sick and Safe Leave Act” means subchapter Ill of Chapter 5 of this

(3)

title [§ 32-531.01 et seq.].

"Wages" means all monetary compensation after lawful deductions,
owed by an employer, whether the amount owed is determined on a
time, task, piece, commission, or other basis of calculation. The term
“wages" includes a:

(A) Bonus;

(B) Commission;

(C)  Fringe benefits paid in cash;

(D) Overtime premium; and

(E) Other remuneration promised or owed:

1 Also known as: the Wage Payment and Collection Law ("WPCL"), the District of Columbia Wage Payment
Law ("DCWPL"), and the District of Columbia Wage Law ("DCWL")

§32-1301
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(i) Pursuant to a contract for employment, whether writ-
ten or oral;

(i) Pursuant to a contract between an employer and an-
other person or entity; or

(iii) ~ Pursuant to District or federal law.

(4) "Mayor” means the Mayor of the District of Columbia or his desig-
nated agent or agents.

(5) "Working day"” means any day exclusive of Saturdays, Sundays, or
legal holidays.

§ 32-1302. When wages must be paid; exceptions.

An employer shall pay all wages earned to his or her employees on regular pay-
days designated in advance by the employer and at least twice during each
calendar month; except, that all bona fide administrative, executive, and pro-
fessional employees (those employees employed in a bona fide administrative,
executive, or professional capacity, as defined in section 7-999.1 of the District of
Columbia Municipal Regulation (7 DCMR § 9991)) shall be paid at least once per
month; provided, however, that an interval of not more than 10 working days
may elapse between the end of the pay period covered and the regular payday
designated by the employer, except where a different period is specified in a
collective agreement between an employer and a bona fide labor organization;
provided further, that where, by contract or custom, an employer has paid wag-
es at least once each calendar month, he may lawfully continue to do so. Wages
shall be paid on designated paydays in lawful money of the United States, or
checks on banks payable upon demand by the bank upon which drawn.

§ 32-1303. Payment of wages upon discharge or resignation of
employee and upon suspension of work; employer’s liability
for failure to make such payment.

Unless otherwise specified in a collective agreement between an employer and
a bona fide union representing his employees:

(1) Whenever an employer discharges an employee, the employer shall
pay the employee’s wages earned not later than the working day
following such discharge; provided, however, that in the instance
of an employee who is responsible for monies belonging to the
employer, the employer shall be allowed a period of 4 days from
the date of discharge or resignation for the determination of the
accuracy of the employee's accounts, at the end of which time all
wages earned by the employee shall be paid.

(2) Whenever an employee (not having a written contract of employ-
ment for a period in excess of 30 days) quits or resigns, the em-
ployer shall pay the employee's wages due upon the next regular

§ 32-1302 2 Rev 8/4/2020
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§ 32-1304.

payday or within 7 days from the date of quitting or resigning,
whichever is earlier.

When work of an employee is suspended as a result of a labor dis-
pute, the employer shall pay to such employee not later than the
next regular payday, designated under § 32-1302, wages earned at
the time of suspension.

If an employer fails to pay an employee wages earned as required
under paragraphs (1), (2), and (3) of this section, such employer shall
pay, or be additionally liable to, the employee, as liquidated damag-
es, 10 per centum of the unpaid wages for each working day during
which such failure shall continue after the day upon which payment
is hereunder required, or an amount equal to treble the unpaid wag-
es, whichever is smaller.

A subcontractor, including any intermediate subcontractor, and the
general contractor shall be jointly and severally liable to the sub-
contractor’'s employees for the subcontractor's violations of this
chapter, the Living Wage Act, and the Sick and Safe Leave Act. Ex-
cept as otherwise provided in a contract between the subcontractor
and the general contractor, the subcontractor shall indemnify the
general contractor for any wages, damages, interest, penalties, or
attorneys’ fees owed as a result of the subcontractor’s violations of
this chapter, the Living Wage Act, and the Sick and Safe Leave Act,
unless those violations were due to the lack of prompt payment
in accordance with the terms of the contract between the general
contractor and the subcontractor.

When a temporary staffing firm employs an employee who performs
work on behalf of or to the benefit of another employer pursuant to
a temporary staffing arrangement or contract for services, both the
temporary staffing firm and the employer shall be jointly and sev-
erally liable for violations of this chapter, the Living Wage Act, and
the Sick and Safe Leave Act to the employee and to the District. The
District, the employee, or the employee’s representative shall notify
the temporary staffing firm and employer of the alleged violations
at least 30 days before filing a claim for these violations. Except as
otherwise provided in a contract between the temporary staffing
firm and its client, the temporary staffing firm shall indemnify its
client for any wages, damages, interest, penalties, or attorneys’ fees
owed as a result of the temporary staffing firm's violations of this
chapter, the Living Wage Act, and the Sick and Safe Leave Act.

Unconditional payment of wages conceded to be due.

In case of a bona fide dispute concerning the amount of wages due, the employ-
er shall give written notice to the employee of the amount of wages which he

§32-1304
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concedes to be due, and shall pay such amount, without condition, within the
time required by §§ 32-1302 and 32-1303; provided, however, that acceptance by
the employee of any payment made hereunder shall not constitute a release as
to the balance of his claim. The employee or Mayor shall be able to pursue any
such balance of unpaid wages and related damages, interest, costs, and penal-
ties.

§ 32-1305. Provisions of law may not be waived.

(@) Except as herein provided, no provision of this chapter shall in any way
be contravened or set aside by private agreement.

(b) Inenforcing the provisions of this chapter, the remuneration promised by
an employer to an employee shall be presumed to be at least the amount
required by federal law, including federal law requiring the payment of
prevailing wages, or by District law.

§ 32-1306. Enforcement, records and subpoenas.
(a)

(1)  The Mayor shall enforce and administer the provisions of this chap-
ter, the Living Wage Act, the Sick and Safe Leave Act, and the Min-
imum Wage Revision Act, including by conducting sua sponte and
complaint-initiated investigations into whether violations have oc-
curred, holding hearings, and instituting actions for penalties. Any
and all prosecutions of violations of this chapter, the Living Wage
Act, the Minimum Wage Revision Act, or the Sick and Safe Leave Act
undertaken in court shall be conducted in the name of the District of
Columbia by the Office of the Attorney General.

(A) The Attorney General, acting in the public interest, including
the need to deter future violations, may bring a civil action in
a court of competent jurisdiction against an employer or oth-
er person violating this chapter, the Minimum Wage Revision
Act, the Sick and Safe Leave Act, or the Living Wage Act for
restitution or for injunctive, compensatory, or other autho-
rized relief for any individual or for the public at large. Upon
prevailing in court, the Attorney General shall be entitled to:

(i) Reasonable attorneys’ fees and costs;

(i) Statutory penalties equal to any administrative penal-
ties provided by law; and

(iii)  On behalf of an aggrieved employee:

(I)  The payment of back wages unlawfully withheld;
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(I) Additional liquidated damages equal to treble the
back wages unlawfully withheld; and

(Ill) Equitable relief as may be appropriate.

(B) The Attorney General shall not in any action brought pursuant
to this section be awarded an amount already recovered by
an employee.

(a-1) The Mayor shall encourage reporting pursuant to this section by keeping
confidential, to the maximum extent permitted by applicable laws, the
name and other identifying information of the employee or other person
reporting a violation during the course of any investigation; provided,
that with the authorization of such person, the Mayor may disclose the
employee or person’s name and identifying information as necessary to
conduct a hearing and enforce this chapter or other employee protection
laws, including the Living Wage Act, the Minimum Wage Revision Act, or
the Sick and Safe Leave Act.

(1) The Mayor shall have power to administer oaths and examine
witnesses under oath, issue subpoenas, compel the attendance of
witnesses, and the production of papers, books, accounts, records,
payrolls, documents, and testimony and to take depositions and af-
fidavits in any proceedings before him.

(2) The Attorney General shall have the power to investigate whether
there are violations of this chapter, the Living Wage Act, the Sick and
Safe Leave Act, or the Minimum Wage Revision Act, and administer
oaths and examine witnesses under oath, issue subpoenas, compel
the attendance of witnesses, and the production of papers, books,
accounts, records, payrolls, documents, and testimony and to take
depositions and affidavits in connection with any such investigation.

(c) A persontowhom a subpoena authorized by this section has been issued
shall have the opportunity to move to quash or modify the subpoena
in the Superior Court of the District of Columbia. In case of failure of a
person to comply with any subpoena lawfully issued under this section,
or on the refusal of a witness to testify to any matter regarding which he
or she may be lawfully interrogated, it shall be the duty of the Superior
Court of the District of Columbia, or any judge thereof, upon application
by the Mayor or the Attorney General, to compel obedience by attach-
ment proceedings for contempt, as in the case of disobedience of the
requirements of a subpoena issued from the Court or a refusal to testify
therein.

(1) Every employer subject to any provision of this chapter or of any
regulation or order issued pursuant to this chapter shall make, keep,
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and preserve, for a period of not less than 3 years, or the prevail-
ing federal standard at the time the record is created, which shall
be identified in rules issued pursuant to this chapter, whichever is
greater, a record of:

The name, address, and occupation of each employee;

A record of the date of birth of an employee under 19 years
of age;

The rate of pay and the amount paid each pay period to each
employee;

The precise time worked each day and each workweek by
each employee, except for employees who are not paid on an
hourly basis and who are exempt from the minimum wage
and overtime requirements under § 32-1004(a); and

Any other records or information as the Mayor may prescribe
by regulation as necessary or appropriate for the enforce-
ment of the provisions of this chapter.

Pursuant to the investigative authority conferred upon the
Mayor and the Attorney General in subsections (a) and (b)(2)
of this section, respectively, and notwithstanding any other
provision of law, any records an employer maintains pursuant
to the requirements of this chapter, the Living Wage Act, the
Sick and Safe Leave Act, and the Minimum Wage Revision
Act shall be open and made available for inspection or tran-
scription by the Mayor, the Mayor's authorized representa-
tive, or the Office of the Attorney General upon demand at
any reasonable time. An employer shall furnish to the Mayor,
the Mayor's authorized representative, or the Office of the
Attorney General on demand a sworn statement of records
and information upon forms prescribed or approved by the
Mayor or Attorney General.

No employer may be found to be in violation of subparagraph
(A) of this paragraph unless the employer had an opportunity
to challenge the Mayor or Attorney General’'s demand before
a judge, including an administrative law judge.

(e) Every employer shall furnish to each employee at the time of payment of
wages an itemized statement showing the:

m
(2)
(3)

§ 32-1306

Date of the wage payment;

Gross wages paid;

Deductions from and additions to wages;
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(4) Net wages paid;
(5) Hours worked during the pay period; and

(6)  Any other information as the Mayor may prescribe by regulation.

§ 32-1306.01. Training.

(a)

(d)

Each business owner or operator who employs an employee who is paid
in accordance with § 32-1003(f) shall attend either in-person or online, on
a yearly basis, at least one training on the requirements of this chapter.

Each manager who is employed by an employer that employs an em-
ployee who is paid in accordance with § 32-1003(f) shall attend in-per-
son, on a yearly basis, at least one training on the requirements of this
chapter.

Each employer that employs an employee who is paid in accordance with
§ 32-1003(f) shall offer, at least once annually, its employees the oppor-

tunity to attend in person or to complete online at least one training on
the requirements of this chapter.

[Not funded].

§ 32-1307. Penalties.

(a)

(b)

(1) An employer who negligently fails to comply with the provisions of
this chapter or the Living Wage Act shall be guilty of a misdemeanor
and, upon conviction, shall be fined:

(A)  For the first offense, an amount per affected employee of not
more than $2,500; and

(B) For any subsequent offense, an amount per affected employ-
ee of not more than $5,000.

(2) An employer who willfully fails to comply with the provisions of this
chapter or the Living Wage Act shall be guilty of a misdemeanor and,
upon conviction, shall:

(A)  For the first offense, be fined not more than $5000 per af-
fected employee, or imprisoned not more than 30 days; or

(B) For any subsequent offense, be fined not more than $10,000
per affected employee, or imprisoned not more than 90 days.

(3) The fines set forth in paragraphs (1) and (2) of this subsection shall
not be limited by § 22-3571.01.

(1) In addition to and apart from any other penalties or remedies
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(d)

provided for in this chapter or the Living Wage Act, the Mayor
shall assess and collect administrative penalties as follows:

(A)  For the first offense, $50 for each employee or person whose
rights under this chapter or the Living Wage Act are violated
for each day that the violation occurred or continued; or

(B) For any subsequent offense, $100 for each employee or
person whose rights under this chapter or the Living Wage
Act are violated for each day that the violation occurred or
continued.

(2) In addition to the administrative penalties set forth in paragraph
(1) of this subsection, the Mayor shall collect administrative penal-
ties in the amounts set forth below for the following violations:

(A)  Five hundred dollars for failure to provide notice of investiga-
tion to employees as required by § 32-1308.01(c)(2); and

(B) Five hundred dollars for failure to post notice of violations to
the public, as required by § 32-1308.01(h)(2).

(3) This subsection shall not be construed to affect the Sick and Safe
Leave Act or the Minimum Wage Revision Act.

No administrative penalty may be collected unless the Mayor has pro-
vided any person alleged to have violated any of the provisions of this
section notification of the violation, notification of the amount of the
administrative penalty to be imposed, and an opportunity to request a
formal hearing held pursuant to Chapter 5 of Title 2 [§ 2-501 et seq.] and
§ 32-1308.01. If a formal hearing is requested pursuant to § 32-1308.01(e),
the Mayor shall issue a final order following the hearing, containing a
finding that a violation has or has not occurred. If a hearing is not re-
quested, the person to whom notification of violation was provided shall
transmit to the Mayor the amount of the penalty within 15 days follow-
ing notification.

The fines set forth in this section shall not be limited by § 22-3571.01.

§ 32-1307.01. Wage Theft Prevention Fund.

(a)

()

There is established as a special fund the Wage Theft Prevention Fund
("Fund”), which shall be administered by the Department of Employment
Services in accordance with subsection (c) of this section.

The Fund shall consist of the revenue from the following sources recov-
ered under § 32-1307:

(1) Civil fines; and
(2) Administrative penalties.

The Fund shall be used to enforce the provisions of this chapter, the
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Minimum Wage Revision Act, the Sick and Safe Leave Act, and the Living
Wage Act.

(1)  The money deposited into the Fund, and interest earned, shall not
revert to the unrestricted fund balance of the General Fund of the
District of Columbia at the end of a fiscal year, or at any other time.

(2) Subject to authorization in an approved budget and financial plan,
any funds appropriated in the Fund shall be continually available
without regard to fiscal year limitation.

§ 32-1308. Civil actions.
(a)
(1)

(A) Subject to subparagraph (B) of this paragraph, a person ag-
grieved by a violation of this chapter, the Minimum Wage
Revision Act, the Sick and Safe Leave Act, or the Living Wage
Act may bring a civil action in a court of competent juris-
diction against the employer or other person violating this
chapter, the Minimum Wage Revision Act, the Sick and Safe
Leave Act, or the Living Wage Act and, upon prevailing, shall
be awarded reasonable attorneys' fees and costs and entitled
to relief including:

(i) The payment of any back wages unlawfully withheld;

(i) Liquidated damages equal to treble the amount of un-
paid wages;

(iii)  Statutory penalties; and

(iv) Such legal or equitable relief as may be appropriate,
including reinstatement of employment, and other in-
junctive relief.

(B) No person in any action brought pursuant to this section shall
be awarded any amount already recovered by an employee.

(C) Actions may be maintained by one or more employees, who
may designate an agent or representative to maintain the
action for themselves, or on behalf of all employees similarly
situated as follows:

(i) Individually by an aggrieved person;
(ii)  Jointly by one or more aggrieved persons;

(iii)  Consistent with the collective action procedures of the
Fair Labor Standards Act, 29 U.S.C. § 216(b);
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(iv) As a class action;

(v) Initially as a collective action pursuant to the proce-
dures of the Fair Labor Standards Act, 29 U.S.C. § 216(b),
and subsequently as a class action;

(vi) By a labor organization or association of employees
whose member is aggrieved by a violation of this chap-
ter, the Minimum Wage Revision Act, the Sick and Safe
Leave Act, or the Living Wage Act; or

(vii) By the Attorney General for the District of Columbia,
pursuant to § 32-1306.

For the purposes of this subsection, 2 or more employees are simi-
larly situated if they:

(A) Are or were employed by the same employer or employers,
whether concurrently or otherwise, at some point during the
applicable statute of limitations period;

(B) Allege one or more violations that raise similar questions as
to liability; and

(C) Seek similar forms of relief.

Employees shall not be considered dissimilar under this subsection
solely because their:

(A) Claims seek damages that differ in amount; or

(B) Job titles or other means of classifying employees differ in
ways that are unrelated to their claims.

The court, in any action brought under this section shall, in addi-
tion to any judgment awarded to the prevailing plaintiff or plain-
tiffs, allow costs of the action, including costs or fees of any nature,
and reasonable attorney’s fees, to be paid by the defendant. In any
judgment in favor of any employee under this section, and in any
proceeding to enforce such a judgment, the court shall award to
each attorney for the employee an additional judgment for costs,
including attorney's fees computed pursuant to the matrix ap-
proved in Salazar v. District of Columbia, 123 FSupp.2d 8 (D.D.C.
2000), and updated to account for the current market hourly rates
for attorney’s services. The court shall use the rates in effect at the
time the determination is made.

If the fees remain unpaid to the attorney at the time of any sub-
sequent review, supplementation, or reconsideration of the fee
award, the court shall update the award to reflect the hours ac-
tually expended and the market rates in effect at that time. No
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reduction shall be made from this rate, or from the hours actual-
ly expended, except upon clear and convincing evidence that the
reduction will serve the remedial purposes of this law. Any court
reviewing such a reduction shall review it de novo.

Costs shall also include expert witness fees, depositions fees, wit-
ness fees, juror fees, filing fees, certification fees, the costs of col-
lecting and presenting evidence, and any other costs incurred in
connection with obtaining, preserving, or enforcing the judgment
or administrative order.

The District shall not be required to pay the filing fee or other costs
or fees of any nature or to file bond or other security of any nature
in connection with any action or proceeding under this section.

Any action commenced in a court of competent jurisdiction on or
after February 26, 2015, to enforce any cause of action for unpaid
wages or liquidated damages under this chapter, the Minimum
Wage Revision Act, the Sick and Safe Leave Act, or the Living Wage
Act, or any regulation issued pursuant to this chapter, the Minimum
Wage Revision Act, the Sick and Safe Leave Act, or the Living Wage
Act, must be commenced within 3 years after the cause of action
accrued, or of the last occurrence if the violation is continuous, or
the cause of action shall be forever barred.

This period is tolled:

(A)  From the date the employee files an administrative com-
plaint with the Mayor until the Mayor notifies the employee
in writing that the administrative complaint has been re-
solved or until the administrative complaint is withdrawn by
the employee, whichever is sooner; or

(B) During any period that the employer fails to provide the
complainant with actual or constructive notice of the em-
ployee's rights.

§ 32-1308.01. Administrative actions on employee complaints.

(a)

When an employee requests administrative enforcement of this chapter,
the Minimum Wage Revision Act, the Living Wage Act, and the Sick and
Safe Leave Act, the Mayor shall investigate and make an initial determi-
nation regarding alleged violations. A physically or electronically signed
complaint for non-payment of earned wages shall be filed with the
Mayor, no later than 3 years after the last date upon which the violation
of this chapter, the Minimum Wage Revision Act, the Sick and Safe Leave
Act, or the Living Wage Act is alleged to have occurred or the date on
which the employer provided the complainant with actual or construc-
tive notice of the employee’s rights, whichever is later.

§32-1308.01
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(b) If the alleged non-payment of earned wages violation is ongoing at the
time of the filing of the complaint, the complaint may also seek recovery
of amounts that accrue after the filing of the complaint. With regard
to amounts that were due at the time the complaint was filed, an ag-
grieved employee may recover only those amounts that became lawfully
due and payable within the 3-year period before the date the complaint
was filed. This period is tolled during any period that the employer fails
to provide the complainant with actual or constructive notice of the
employee's rights or on other equitable grounds.

(M

§32-1308.01

The complaint shall set forth the facts upon which it is based
with sufficient specificity to determine both that an allegation of
non-payment of earned wages has been made and that the other
criteria stated in this section have been met.

In addition to the other requirements of the complaint set forth
in this section, the complaint shall be sworn and shall include or
attach the following information:

(A) The complainant’s name, address, and telephone number (or
alternate address or telephone number if the complainant
desires);

(B) Sufficient information to enable the Mayor to identify the
employer through District records, such as the employer’s
name, business address, license plate number, or telephone
number; and

(C)  An explanation of the alleged violations, which may include
the approximate or actual dates the violations occurred, the
estimated total dollar amount of unpaid wages, and an ex-
planation of how the total estimated amount of unpaid wag-
es was calculated.

The Mayor shall request additional information from the com-
plainant to:

(A)  Amend a charge deemed insufficient;
(
(

(D) Ensure that any violations related to or arising out of the
subject matter set forth or attempted to be set forth in the
original charge are adequately alleged in the complaint.

@

) Cure technical defects or omissions;

o

Clarify or amplify allegations; or

The Mayor shall serve the complaint and a written notice to each
respondent upon completion. The written notice shall set forth the
damages, penalties and other costs for which the respondent may
be liable, the rights and obligations of the parties, and the process
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(2)

(3)

(4)

§32-1308.01

for contesting the complaint.

The Mayor shall also include an additional notice to employees
stating that an investigation is being conducted and providing
information to employees on how they may participate in the in-
vestigation. Upon receipt of service, the respondent shall post this
additional notice for a period of at least 30 days.

Within 20 days of the date the complaint and written notice are
served, the respondent shall:

(A)  Admit that the allegations in the complaint are true and pay
to complainant any unpaid wages or compensation and liqui-
dated damages owed and pay to the Mayor any fine or pen-
alty assessed; or

(B) Deny the allegations in the complaint and request that the
agency make an initial determination regarding the allega-
tions in the complaint.

If a respondent admits the allegation, the Mayor shall issue an ad-
ministrative order requiring the respondent to provide relief, includ-
ing the payment of any back wages unlawfully withheld, liquidated
damages equal to the amount of unpaid wages, reasonable attorney
fees and costs, and other legal or equitable relief as may be appro-
priate, including reinstatement in employment, and other injunctive
relief, and which may include statutory penalties. The Mayor or At-
torney General may also proceed with an audit or subpoena to de-
termine if the rights of employees other than the complainant have
also been violated.

If a respondent denies the allegations, the respondent must notify
the Mayor of that decision and may provide any written supporting
evidence within 20 days of the date the complaint is served.

If a respondent fails to respond to the allegations within 20 days of
the date the complaint is served, the allegations in the complaint
shall be deemed admitted and the Mayor shall issue an initial de-
termination requiring the respondent to provide relief including the
payment of any back wages unlawfully withheld, liquidated damag-
es equal to treble the amount of unpaid wages, statutory penalties,
reasonable attorney fees and costs, other legal or equitable relief
as may be appropriate, including reinstatement in employment, and
other injunctive relief.

The Mayor shall issue an initial determination within 60 days after
the date the complaint is served. The initial determination shall set
forth a brief summary of the evidence considered, the findings of
fact, the conclusions of law, and, where the Mayor finds in favor of
the complainant, the initial determination shall require the respon-
dent to provide relief, including the payment of any back wages
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(e)
(1)

§32-1308.01

unlawfully withheld, liquidated damages equal to treble the amount
of unpaid wages, statutory penalties, reasonable attorney fees and
costs, and other legal or equitable relief as may be appropriate, in-
cluding reinstatement in employment, and other injunctive relief.
The initial determination shall be provided to both parties and set
forth the losing party’s right to appeal under this section or to seek
other relief available under this chapter.

In addition to determining whether the complainant has demon-
strated that the employer has violated one or more provisions of
this chapter, or the Minimum Wage Revision Act, the Sick and Safe
Leave Act, or the Living Wage Act, by applying the presumption re-
quired by § 32-1305(b), the Mayor shall make an initial determination
of whether the complainant is entitled to additional unpaid earned
wages due to other District laws such as the Living Wage Act, the
Sick and Safe Leave Act, or the Minimum Wage Revision Act.

If the Mayor fails to issue an initial determination within 60 days
of the serving of a complaint, the complainant shall have a right to
request a formal hearing before an administrative law judge.

(A)  Upon issuance of an initial determination or administrative
order, not issued as a result of conciliation, the Mayor shall
notify the parties, by certified mail, of their right to file for a
formal hearing before an administrative law judge pursuant
to subsection (e) of this section.

(B) If a party does not timely file for a formal hearing before an
administrative law judge pursuant to subsection (e) of this
section, the initial determination shall be deemed a final ad-
ministrative order and shall be enforceable pursuant to sub-
section (g) of this section.

The Mayor shall work with the parties in an attempt to conciliate.
Any conciliation agreement shall be between the respondent and
the complainant and shall be reduced to an administrative order
requiring the respondent to pay any unpaid wages, compensation,
liguidated damages, and fine or penalty owed and requiring the
respondent to cure any violations.

When an administrative order issued as a result of a conciliation
agreement is subsequently breached, the Mayor or the com-
plainant may enforce the administrative order pursuant to this
section.

Within 30 days of the issuance of the initial determination or an
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administrative order, not issued as a result of conciliation, or within
30 days of receiving notice of a right to file for a formal hearing be-
fore an administrative law judge under this subsection, whichever
is later, a party may file for a formal hearing before an administra-
tive law judge. If the initial determination was not issued within
the 60-day period specified in subsection (c)(7) of this section, a
complainant may file for a formal hearing before an administra-
tive law judge. An administrative law judge shall conduct a hearing
to determine whether a violation of this chapter or the Minimum
Wage Revision Act, the Living Wage Act, or the Sick and Safe Leave
Act has occurred. The hearing shall be scheduled within 30 days of
a request, except that the administrative law judge may grant each
party one discretionary continuance due to hardship or scheduling
of up to 15 days. The administrative law judge may grant any other
request for continuance only for good cause.

The administrative law judge shall have the authority to administer
oaths, issue subpoenas, compel the production of evidence, receive
evidence, and consolidate 2 or more complaints into a single hear-
ing where such complaints involve sufficiently similar allegations
of fact to justify consolidation.

All parties shall appear at the hearing, with or without counsel, and
may submit evidence, cross-examine witnesses, obtain issuance of
subpoenas, and otherwise be heard. Testimony taken at the hear-
ing shall be under oath, and a transcript shall be made available at
cost to any individual unless the case is sealed. Testimony may also
be given and received by telephone.

The burden of proof by a preponderance of the evidence shall rest
upon the complainant, but shall shift to the respondent when the
following conditions are met:

(A) A respondent failed to keep records of an employee’s hours
worked, or records of compensation provided to an employ-
ee are imprecise, inadequate, missing, fraudulently prepared
or presented, or are substantially incomplete; and

(B) A complainant presents evidence to show, as a matter of just
and reasonable inference, the amount of work done or the
extent of work done or what compensation is due for the
work done.

Where the conditions in paragraph 4(A) and (B) of this subsection
are met, the respondent must present compelling evidence of the
Superior Court of the District all have the right to inquire about and
receive information regarding the status of the enforcement action.

(h) If a respondent fails to timely comply with an administrative order or
conciliation agreement that has not been stayed, the Mayor shall:

§32-1308.01
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)

§32-1308.01

(M

Assess an additional late fee equal to 10% of the total amount
owed for each month any portion of the award and any already
accrued late penalty remains unpaid;

Require the respondent to post public notice of their failure to
comply in a form determined by the Mayor; and

Consider any unpaid amount to be owed the District as past due
restitution on behalf of an employee and suspend any licenses is-
sued to do business in the District as set forth in subsection (i) of
this section. Penalty amounts, including civil and criminal penal-
ties and late fees, and any wages, damages, interest, costs, or fees
awarded to an employee or representative shall be a lien upon the
real estate and personal property of the person who owes them.
The lien shall take effect by operation of law on the day immedi-
ately following the due date for payment, and, unless dissolved by
payment, shall as of that date be considered a tax due and owing
to the District, which may be enforced through any and all proce-
dures available for tax collection.

The Mayor shall:

(M

Deny an application for any license to do business issued by the
District if, during the 3-year period before the date of the appli-
cation, the applicant admitted guilt or liability or has been found
guilty or liable in any judicial or administrative proceeding of com-
mitting or attempting to commit a willful violation of this chapter,
the Minimum Wage Revision Act, the Living Wage Act, or the Sick
and Safe Leave Act, or any other District, federal, or state law reg-
ulating the payment of wages. This subparagraph shall not apply
to any person whose final administrative adjudication or judicial
judgment or conviction was entered before February 26, 2015; and

Suspend any license to do business issued by the District if the
licensee has failed to comply with an administrative order or con-
ciliation agreement issued under this section. Once alerted to an
alleged lack of compliance, the Mayor shall notify the business that
its license will be suspended in 30 days until the business provides
proof that it is in full compliance with the administrative order or
conciliation agreement, including any requirements for accelerated
payment, interest, or additional damages in the event of a breach.
Before the license suspension, the business will have an opportu-
nity to request a hearing to be held pursuant to the Administrative
Procedure Act.

The administrative remedies established in this chapter shall be in ad-
dition to any other criminal, civil, or other remedies established by law
that may be pursued to address violations of this chapter and shall not
prejudice or adversely affect any other action, civil or criminal, that may
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be brought to abate a violation or to seek compensation for damages
suffered.

(k)  Any person may be represented by counsel in any proceeding under
this chapter. Any party, including corporate entities, as an alternative
to counsel, may be assisted by a non-lawyer authorized by that party
in accordance with 1 DCMR § 2835, except where such representation
is prohibited by law or disallowed by the administrative law judge for
good cause.

(1)

§32-1308.01

Any party may request that a subpoena be issued by the administrative
law judge. Witnesses summoned by subpoena shall be entitled to the
same witness and mileage fees as are witnesses in proceedings in the
Superior Court of the District of Columbia. Fees payable to a witness
summoned by subpoena issued at the request of a party shall be paid by
that party.

Within 10 days after service of a subpoena upon any person, the
person may petition the administrative law judge to quash or
modify the subpoena. The administrative law judge shall grant the
petition if he or she finds that the subpoena:

(A) Requires appearance or attendance at an unreasonable time
or place;

(B) Requires production of evidence that does not relate to the
matter; or

(C) Does not describe with sufficient particularity the evidence
to be produced, that compliance would be unduly onerous, or
for other good reason.

In the case of refusal to obey a subpoena, the administrative law
judge or any party may seek enforcement of a subpoena issued
under the authority of this chapter by filing a petition for en-
forcement in a court of competent jurisdiction. In the enforcement
proceeding, the court may award to the party prevailing in the
enforcement proceeding all or part of the costs and attorney’s fees
incurred in obtaining the enforcement order.

Any person who fails or neglects to attend and testify or to an-
swer any lawful inquiry or to produce records, documents, or
other evidence, without good cause, may be fined by a court of
competent jurisdiction not more than the amount set forth in
§ 22-3571.01 or imprisoned not more than 60 days, or both.

Any person who makes or causes to be made any false entry or
false statement of fact in any report, account, record, or other doc-
ument submitted to the administrative law judge pursuant to its
subpoena or other order, or who willfully mutilates, alters, or by
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any other means falsifies any documentary evidence, may be fined
by a court of competent jurisdiction not more than the amount set
forth in § 22-3571.01 or imprisoned not more than 60 days, or both.

The administrative law judge, in any action brought under this sec-
tion shall, in addition to any administrative order awarded to the pre-
vailing plaintiff, allow costs of the action, including costs or fees of
any nature, and reasonable attorney's fees, to be paid by the defen-
dant. In any administrative order in favor of any employee under this
section, and in any proceeding to enforce an administrative order, the
court shall award to each attorney for the employee an additional
judgment for costs, including attorney’s fees computed pursuant to
the matrix approved in Salazar v. District of Columbia, 123 FSupp.2d 8
(D.D.C. 2000), and updated to account for the current market hourly
rates for attorney's services. The administrative law judge shall use
the rates in effect at the time the determination is made.

If the fees remain unpaid to the attorney at the time of any sub-
sequent review, supplementation, or reconsideration of the fee
award, the administrative law judge shall update the award to re-
flect the hours actually expended and the market rates in effect at
that time. No reduction shall be made from this rate, or from the
hours actually expended, except upon clear and convincing evi-
dence that the reduction will serve the remedial purposes of this
law.

Costs shall also include expert witness fees, depositions fees, wit-
ness fees, juror fees, filing fees, certification fees, the costs of col-
lecting and presenting evidence, and any other costs incurred in
connection with obtaining, preserving, or enforcing the adminis-
trative order.

The District shall not be required to pay the filing fee or other costs
or fees of any nature or to file bond or other security of any nature
in connection with any action or proceeding under this section.

Appeals of any order issued under this chapter, the Minimum Wage Re-
vision Act, the Sick and Safe Leave Act, or the Living Wage Act shall be
made to the District of Columbia Court of Appeals.

§ 32-1308.02. Interpretation of fees.

No inference shall be drawn, or precedent established, based on the provisions
in § 32-1308 or § 32-1308.01 that provide that attorney fees shall be calculated
pursuant to the matrix approved in Salazar v. District of Columbia, 123 FSupp.2d
8 (D.D.C. 2000) that such fees are reasonable for any law other than this chap-
ter, the Minimum Wage Revision Act, the Sick and Safe Leave Act, or the Living

Wage Act.

§32-1308.02
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§ 32-1309. Mayor may delegate functions.

The Mayor is authorized to delegate to any agency of the government of the
District of Columbia any function, power, or duty vested in or imposed upon him
by this chapter.

§ 32-1310. Severability.

If any provision of this chapter, or the application thereof to any person or cir-
cumstance, is held invalid, the remainder of the chapter, and the application of
such provision to other persons or circumstances shall not be affected thereby.

§ 32-1311. Retaliation.

(a)

It shall be unlawful for any employer to discharge, threaten, penalize, or
in any other manner discriminate or retaliate against any employee or
person because that employee or person has:

(1) Made or is believed to have made a complaint to his or her employ-
er, the Mayor, the Attorney General for the District of Columbia,
any federal or District employee, or to any other person that the
employer has engaged in conduct that the employee, reasonably
and in good faith, believes violates any provision of this chapter or
the Living Wage Act, or any regulation promulgated pursuant to
this chapter or the Living Wage Act;

(2) Initiated or is about to initiate a proceeding under or related to this
chapter;

(3) Provided information to the Mayor, the Attorney General for the
District of Columbia, or any other person regarding a violation, in-
vestigation, or proceeding under this chapter;

(4)  Testified or is about to testify in an investigation or proceeding
under this chapter; or

(5) Otherwise exercised rights protected under this chapter.

An employee complaint or other communication need not make explicit
reference to any section or provision of this chapter or the Living Wage
Act to trigger the protections of this section. The employer, or any per-
son acting on behalf of the employer, taking adverse action against an
employee within 90 days of an employee or other person’s engagement
in the activities set forth in subsection (a) of this section shall raise a
presumption that such action is retaliation, which may be rebutted by
clear and convincing evidence that such action was taken for other per-
missible reasons.

An employee may bring a civil action in a court of competent jurisdic-
tion against any employer or other person alleged to have violated the
provisions of this section. The court shall have jurisdiction to restrain vi-
olations of this section regardless of an employee’s dates of employment
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and to order all appropriate relief, including:

(1) Assessing a civil penalty against the employer or other person of
not less $1,000 nor more than $10,000;

(2) Enjoining the conduct;

(3) Awarding liquidated damages of an amount equal to the civil pen-
alty to the employee;

(4)  Awarding front pay, lost compensation, costs, and reasonable at-
torney's fees to the employee;

(5) Reinstatement of an employee to his or her former position or an
equivalent position with restoration of seniority; and

(6)  Other forms of equitable relief.

(d) An employee may file an administrative complaint against any employer
or other person alleged to have violated the provisions of this section
and receive a hearing by an administrative law judge by following the
same procedure as for any other violation of this chapter. If an admin-
istrative law judge finds that an employer or other person has engaged
in retaliation, the administrative law judge shall, by an order which shall
describe with particularity the nature of the violation, assess a civil pen-
alty against the employer or other person of not less than $1,000 nor
more than $10,000. The administrative law judge shall also order all ap-
propriate relief including:

(1) Enjoining the conduct;

(2) Awarding liquidated damages of an amount equal to the civil pen-
alty to the employee;

(3) Awarding front pay, lost compensation, costs, and reasonable at-
torneys' fees to the employee;

(4) Reinstatement of an employee to his or her former position or an
equivalent position with restoration of seniority; and

(5) Other forms of equitable relief.

(e) Noadministrative penalty may be collected unless the Mayor has provided
thepersonallegedtohaveviolatedany of the provisions of thissection with
notification of the violation, notification of the amount of the penalty to
be imposed, and notification of the opportunity to request a formal hear-
ing held pursuant to subchapter | of Chapter5of Title 2 [§ 2-501et seq.] and
§ 32-1308.01. If a formal hearing is requested, it shall be held within 30
days of the date of the request and the Mayor shall issue a final order
within 30 days after the hearing. The order shall contain a finding that
a violation has or has not occurred and the amount of damages, costs,
interest, or penalties owed. If the person receiving the violation does not
request a hearing, the person shall transmit to the Mayor the amount
of the penalty within 15 days of receipt of notification of the violation.
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(f)  The court or administrative law judge in any action brought under this
section shall, in addition to any judgment or administrative order award-
ed to the prevailing plaintiff or plaintiffs, allow costs of the action, in-
cluding costs or fees of any nature, and reasonable attorney's fees as
calculated under § 32-1308(b) or § 32-1308.01(m), as applicable, to be paid
by the defendant.

§ 32-1312. Rules.

The Mayor, pursuant to subchapter | of Chapter 5 of Title 2 [§ 2-501 et seq.], shall
issue rules to implement the provisions of this chapter.
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"DCMWA"
D.C. Code §§ 32-1001 - 32-1015

§ 32-1001. Findings and declaration of policy.

(@)  The Council of the District of Columbia finds that persons employed in
the District of Columbia should be paid at wages sufficient to provide
adequate maintenance and to protect health. Any wage that is not suf-
ficient to provide adequate maintenance and to protect health impairs
the health, efficiency, and well-being of persons so employed, consti-
tutes unfair competition against other employers and their employees,
threatens the stability of industry, reduces the purchasing power of
employees, and requires, in many instances, that their wages be sup-
plemented by the payment of public moneys for relief or other public
and private assistance. Employment of persons at these insufficient
rates of pay threatens the health and well-being of the people of the
District of Columbia and injures the overall economy.

(b) It is declared the policy of this subchapter to ensure the elimination of
the conditions referred to above.

§ 32-1002. Definitions.
For the purposes of this subchapter:

(1) The term "Director” means the Director of the Department of Em-
ployment Services.

(1A) The term "employ” includes to suffer or permit to work.

(2) The term "employee” includes any individual employed by an em-
ployer, except that this term shall not include:

(A) Any individual who, without payment and without expec-
tation of any gain, directly or indirectly, volunteers to en-
gage in the activities of an educational, charitable, religious,
or nonprofit organization;

(B) Any lay member elected or appointed to office within the
discipline of any religious organization and engaged in reli-
gious functions; or

(C)  Any individual employed as a casual babysitter, in or about
the residence of the employer.

(3) The term "employer” includes the District of Columbia govern-
ment, any individual, partnership, general contractor, subcontrac-
tor, association, corporation, business trust, or any person or group
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of persons acting directly or indirectly in the interest of an em-
ployer in relation to an employee, but shall not include the United
States government.

(4) The term “gratuities” or "tips” means voluntary monetary contri-
butions received by an employee from a guest, patron, or custom-
er for services rendered.

(4A) The term “"manager” means the person who oversees the em-
ployees in a food or beverage establishment, such as the servers,
bussers, bartenders, back waiters, hosts, and hostesses, and the
general operation of the establishment.

(5) The term "Mayor” means the Mayor of the District of Columbia
or the Mayor's designated agent or representative, including the
Department of Employment Services.

(6) The term “occupation” means any occupation, service, trade, busi-
ness, industry, or branch or group of occupations or industries,
or employment or class of employment, in which employees are
gainfully employed.

(6A) The term "office building” means any commercial property where
the primary functions are the transaction of administrative, busi-
ness, civic, or professional services, including properties where
handling goods, wares, or merchandise, in limited quantities, is
accessory to the primary occupancy or use. The term “office build-
ing"” does not include libraries, museums, or universities.

(7) The term “regular rate” means all remuneration for employment
paid to, or on behalf of, the employee, but shall not be considered
to include the items set forth in the Fair Labor Standards Act of
1938, as amended, 29 U.S.C. § 207(e)(1), (2), (3), (4), (5), (6), and (7).
Extra compensation paid as described in § 207(e)(5), (6), and (7)
shall be creditable toward overtime compensation.

(7A) The term "security officer” shall have the same meaning as provid-
ed in section 2100 of Title 17 of the District of Columbia Municipal
Regulations.

(7B) The term "server” means an employee in a food or beverage estab-
lishment who takes orders, serves food or drinks, or both.

(7C) The term “tip-declaration form” means a printed form provided by
an employer to an employee that shows the total tips received,
including the amount of the tip outs or share of a tip pool that an
individual employee provided to another employee or the amount
of the tip outs or share of a tip pool that the employee received
from another employee, and the calculation by which the amount
was determined, such as total tips received and hours worked.
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(7D) The term “tip out” means the amount or percentage of servers/,
bartenders’, or other directly tipped employees’ tips that an em-
ployee shares, due to a tip-sharing policy or tip-pooling agree-
ment, with other employees such as bussers, bartenders, back
waiters, hosts, and hostesses.

K

(7E) The term “tip pool” means the combining of tips from multiple
employees into a single amount for the purpose of sharing tips
among employees.

(7F) The term “tip-pool structure” means the calculation of the portion
of a tip pool an employee will provide to or receive from the pool,
as a percentage of total gratuities, sales, or other factor.

(7G) The term “tip-sharing policy” means the written calculation of
any tip outs or tip-pool structures that employees, delineated by
job position or other factor, will provide to or receive from other
employees.

(8) The term "wage” means compensation due to an employee by rea-
son of the employee’s employment, payable in legal tender of the
United States or checks on banks convertible into cash on demand
at full face value, including allowances as may be permitted by any
regulation issued under §§ 32-1003 and 32-1006.

(9) The term “Washington metropolitan region” means the area
consisting of the District of Columbia, Montgomery, and Prince
George's Counties in Maryland, Arlington and Fairfax Counties and
the Cities of Alexandria, Fairfax and Falls Church in Virginia.

(10) The term "working time" means all the time the employee:

(A) Is required to be on the employer’'s premises, on duty, or at
a prescribed place;

(B) Is permitted to work;

(C) Is required to travel in connection with the business of the
employer; or

(D) Waits on the employer's premises for work.

Interpretations of what constitutes working time shall be made

in accordance with Title 29 of the Code of Federal Regulations,

Part 785, Hours Worked Under the Fair Labor Standards Act of

1938, as amended, except that references to interpretations of the
Portal-to-Portal Act shall have no force and effect.

§ 32-1003. Requirements.

(a)

(1) Except as provided in subsection (h) of this section, as of January 1,
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()

§32-1003

2005, the minimum wage required to be paid to any employee by
any employer in the District of Columbia shall be $6.60 an hour, or
the minimum wage set by the United States government pursuant
to the Fair Labor Standards Act (29 U.S.C. § 206 et seq.) (“Fair Labor
Standards Act”), plus $1, whichever is greater.

Except as provided in subsection (h) of this section, as of January
1, 2006, the minimum wage required to be paid to any employee
by any employer in the District of Columbia shall be $7 an hour, or
the minimum wage set by the United States government pursuant
to the Fair Labor Standards Act, plus $1, whichever is greater.

Except as provided in subsection (h) of this section, as of July 1,
2014, the minimum wage required to be paid to any employee by
any employer in the District of Columbia shall be $9.50 an hour, or
the minimum wage set by the United States government pursuant
to the Fair Labor Standards Act, plus $1, whichever is greater.

Except as provided in subsection (h) of this section, as of July 1,
2015, the minimum wage required to be paid to any employee by
any employer in the District of Columbia shall be $10.50 an hour, or
the minimum wage set by the United States government pursuant
to the Fair Labor Standards Act, plus $1, whichever is greater.

(A)  Except as provided in subsection (h) of this section and sub-
paragraph (B) of this paragraph, the minimum hourly wage
required to be paid to an employee by an employer shall be
as of:

(i) July 1, 2016: $11.50;
(i) July 1, 2017 $12.50;
(iii) ~ July 1, 2018: $13.25;
(iv) July 1, 2019: $14.00; and
(v)  July1,2020: $15.00.

(B) If the minimum wage set by the United States government
pursuant to the Fair Labor Standards Act (“U.S. minimum
wage") is greater than the minimum hourly wage currently
being paid pursuant to subparagraph (A) of this paragraph,
the minimum hourly wage paid to an employee by an em-
ployer shall be the U.S. minimum wage plus $1.

(A) Except as provided in subsection (h) of this section, begin-
ning on July 1, 2021, and no later than July 1 of each succes-
sive year, the minimum wage provided in this subsection
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(b)

shall be increased in proportion to the annual average in-
crease, if any, in the Consumer Price Index for All Urban
Consumers in the Washington Metropolitan Statistical Area
published by the Bureau of Labor Statistics of the United
States Department of Labor for the previous calendar year.
Any increase under this paragraph shall be adjusted to the
nearest multiple of $.05.

(B) Repealed.
A person shall be employed in the District of Columbia when:

(1) The person regularly spends more than 50% of their working time
in the District of Columbia; or

(2) The person’'s employment is based in the District of Columbia and
the person regularly spends a substantial amount of their working
time in the District of Columbia and not more than 50% of their
working time in any particular state.

No employer shall employ any employee for a workweek that is longer
than 40 hours, unless the employee receives compensation for em-
ployment in excess of 40 hours at a rate not less than 11/2 times the
regular rate at which the employee is employed.

All workers with disabilities shall be paid at a rate not less than the
minimum wage, except in those instances where a certificate has been
issued by the United States Department of Labor that authorizes the
payment of less to workers with disabilities under & 214(c) of the Fair
Labor Standards Act [29 US.C. § 214(c)].

No employer shall be deemed to have violated subsection (c) of this
section if the employee works for a retail or service establishment and:

(1) The regular rate of pay of the employee is in excess of 1/, times
the minimum hourly rate applicable to the employee under this
subchapter; and

(2) More than 1/2 of the employee’s compensation for a represen-
tative period (not less than 1 month) represents commissions on
goods or services.

(1)  The minimum hourly wage required to be paid by an employer to
an employee who receives gratuities (“tipped minimum wage”),
provided that the employee actually receives gratuities in an
amount at least equal to the difference between the hourly wage
paid and the minimum hourly wage as set by subsection (a) of this
section, shall be as of:

(A) January 1, 2005: $2.77;
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(B) July 1, 2017: $3.33;

(C)  July 1, 2018: $3.89:

(D) July 1,2019: $ 4.45; and
(E) July 1, 2020: $ 5.00.

(2) Beginning on July 1, 2021, and no later than July 1 of each succes-
sive year, the tipped minimum wage shall be increased in propor-
tion to the annual average increase, if any, in the Consumer Price
Index for All Urban Consumers in the Washington Metropolitan
Statistical Area published by the Bureau of Labor Statistics of the
United States Department of Labor for the previous calendar year.
Any increase under this paragraph shall be adjusted to the nearest
multiple of $.05.

(f-1) The Mayor shall publish in the District of Columbia Register, on the
Department of Employment Services website, and make available to
employers in a bulletin, the adjusted minimum hourly wage to be paid
by an employer to an employee pursuant to subsections (a)(5) and (6)
and (f) of this section at least 30 days before an increase is scheduled
to go into effect.

(g) Subsection (f) of this section shall not apply to an employee who re-
ceives gratuities, unless:

(1) The employer has provided the employee with notice of the fol-
lowing, included in the notice furnished pursuant to § 32-1008(c):

(A) The provisions of subsection (f) of this section;

(B) If tips are not shared, that the tipped employee shall retain
all tips received;

(C) If tips are shared, the employer's tip-sharing policy; and

(D) The percentage by which tips paid via credit card will be
reduced by credit card fees;

(2) If the employer uses tip sharing, the employer has posted the
tip-sharing policy; and

(3) All gratuities received by the employee have been retained by the
employee, except that this provision shall not be construed to pro-
hibit the sharing of gratuities among employees who customarily
receive gratuities.

(h)  Beginning on July 1, 2019, and no later than July 1 of each successive
year, an employer shall pay a security officer working in an office
building in the District of Columbia wages, or any combination of wag-
es and benefits, that are not less than the combined amount of the
minimum wage and fringe benefit rate in effect on September 1 of the
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immediately preceding year for the guard 1 classification established
by the United States Secretary of Labor pursuant to Chapter 67 of Title
41 of the United States Code (41 U.S.C. § 6701 et seq.), as amended.

§ 32-1004. Exceptions.

(@) The minimum wage and overtime provisions of § 32-1003 shall not
apply with respect to:

(1) Any employee employed in a bona fide executive, administrative,
or professional capacity, or in the capacity of outside salesman (as
these terms are defined by the Secretary of Labor under 201 et seq.
of the Fair Labor Standards Act); or

(2) Any employee engaged in the delivery of newspapers to the home
of the consumer.

(b) The overtime provisions of § 32-1003(c) shall not apply with respect to:
(1) Any employee employed as a seaman;
(2) Any employee employed by a railroad;

(3) Any salesman, partsman, or mechanic primarily engaged in selling
or servicing automobiles, trailers, or trucks, if employed by a non-
manufacturing establishment primarily engaged in the business of
selling these vehicles to ultimate purchasers; or

(4) Repealed.
(5) Repealed.

(6) Any employee employed by a carrier by air who voluntarily ex-
changes workdays with another employee for the primary pur-
pose of utilizing air travel benefits available to these employees.

§ 32-1005. Authority of Mayor.
(@) The Mayor or his authorized representative shall have the authority to:

(1) Investigate and ascertain the wages of persons employed in any
occupation in the District of Columbia;

(2) Enter and inspect the place of business or employment of any
employer in the District of Columbia in order to:

(A) Examine and inspect any books, registers, payrolls, and oth-
er records as the Mayor or the Mayor's authorized represen-
tative may deem necessary or appropriate;

(B) Copy books, registers, payrolls, and other records as the
Mayor or the Mayor's authorized representative may deem
necessary or appropriate; and
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(C) Question an employee for the purpose of ascertaining
whether the provisions of this subchapter and the orders
and regulations issued thereunder have been and are being
complied with; and

(3) Require from any employer full and correct statements in writing,
including sworn statements, with respect to wages, hours, names,
addresses, and any other information that pertains to the employ-
ment of the employees as the Mayor or the Mayor's authorized
representative may deem necessary or appropriate to carry out
the purposes of this subchapter.

The Mayor shall encourage reporting pursuant to this subchapter by
keeping confidential, to the maximum extent permitted by applicable
laws, the name and other identifying information of the employee or
other person reporting a violation during the course of any investiga-
tion; provided, that with the authorization of such person, the Mayor
may disclose his or her name and identifying information as necessary
to conduct a hearing and enforce this subchapter or other employee
protection laws.

§ 32-1006. Regulatory powers of Mayor.

(a)

The Mayor shall make and revise regulations, including definitions of
terms, as deemed appropriate to carry out the purposes of this sub-
chapter or necessary to prevent its circumvention or evasion and to
safeguard the minimum wage rates and the overtime provisions es-
tablished by this subchapter.

The Mayor shall make regulations in order to:

(1) Provide reasonable allowances for board, lodging, or services cus-
tomarily furnished by employers to employees; and

(2) Provide allowances for other special conditions or circumstance
that may be usual in a particular employer-employee relationship.

The Mayor may make regulations in order to:

(1) Define and govern the employment of workers under 18 years of
age and provide minimum wages for these workers at a rate lower
than that specified in § 32-1003;

(2) Govern piece rates, bonuses, and commissions in relation to time
rates;

(3) Govern part-time rates;
(4) Govern minimum daily wages;

(5) Relate to wage provisions governing split shifts and excessive
spread of hours; and
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(6) Govern uniforms, tools, travel, and other items of expense incurred
by employees as a condition of employment.

The Council of the District of Columbia shall review and make rec-
ommendations, as needed, to the Mayor or the Mayor's authorized
representative, to ensure that the minimum wage set by the federal
government, plus $1, is fair and adequate for employees in the District
of Columbia.

§ 32-1007. Investigatory powers of Mayor.

(a)

(e)

The Mayor and the Attorney General shall each have the power to ad-
minister oaths and require by subpoena the attendance and testimony
of witnesses, the production of all books, registers, and other evidence
relative to any matters under investigation, at any public hearing, or
at any meeting of any committee or for the use of the Mayor or the
Attorney General in securing compliance with this subchapter.

In case of disobedience to a subpoena, the Mayor or the Attorney Gen-
eral may invoke the aid of the Superior Court of the District of Co-
lumbia to require the attendance and testimony of witnesses and the
production of documentary evidence.

In case of contumacy or refusal to obey a subpoena, the Court may
issue an order to require an appearance before the Mayor or the Attor-
ney General, the production of documentary evidence, and the giving
of evidence.

A person or an entity to whom a subpoena has been issued may move
to quash or modify the subpoena.

Any failure to obey the order of the Court may be punished by the
Court as contempt.

§ 32-1007.01. Reporting.

The Mayor shall submit biannually a report to the Council regarding any audits
or inspections conducted related to compliance with this subchapter or any
regulation issued pursuant to this subchapter. Each report shall include:

(1) The number of employers inspected for compliance due to com-
plaints received, categorized by size of the employer based on the
number of employees;

(2) The number of employers inspected for compliance as a result of
a random audit, categorized by size of the employer based on the
number of employees;

(3) The number of violations, by type of violation; and

(4) An explication of the actions the Mayor took pursuant to § 32-1011
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against each employer charged with violating this subchapter or
any regulation issued pursuant to this subchapter, including a list
of fines assessed against the employer.

§ 32-1008.

(a)
M

Duties of employers; open records.

Every employer subject to any provision of this subchapter or of
any regulation or order issued under this subchapter shall make,
keep, and preserve for a period of not less than 3 years or the
prevailing federal standard at the time the record is created, which
shall be identified in rules issued pursuant to this chapter, which-
ever is greater, a record of:

The name, address, and occupation of each employee;

A record of the date of birth of any employee under 19 years
of age;

The rate of pay and the amount paid each pay period to
each employee;

The precise times worked each day and each workweek by
each employee, except for employees who are not paid on
an hourly basis and who are exempt from the minimum
wage and overtime requirements under § 32-1004(a); and

Any other records or information as the Mayor shall pre-
scribe by regulation as necessary or appropriate for the
enforcement of the provisions of this subchapter or of the
regulations issued under this subchapter.

Any records shall be open and made available for inspec-
tion or transcription by the Mayor, the Mayor's authorized
representative, or the Office of the Attorney General upon
demand at any reasonable time. An employer shall furnish
to the Mayor, the Mayor's authorized representative, or the
Office of the Attorney General on demand a sworn state-
ment of records and information upon forms prescribed or
approved by the Mayor or Attorney General.

No employer may be found to be in violation of subpara-
graph (A) of this paragraph unless the employer had an
opportunity to challenge the Mayor or Attorney General's
demand before a judge, including an administrative law
judge.

(a-1) Beginning January 1,2020, an employer that employs an employee who
is paid in accordance with & 32-1003(f), except for a hotel employer,

§32-1008
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shall use a third-party payroll business to prepare the payroll for the
employer.

Every employer shall furnish to each employee at the time of payment
of wages an itemized statement showing the following:

(1) Date of the wage payment;
(2) Gross wages paid;

(3) Deductions from and additions to wages, including a separate line
for gratuities;

(4) Net wages paid;
(5) Hours worked during the pay period;

(6) Employee's tip-declaration form for the pay period, delineating
cash tips and credit-card tips; and

(7) Any other information as the Mayor may prescribe by regulation.

Every employer, except as specified in § 32-1008.01, shall furnish to
each employee at the time of hiring, and whenever any of the infor-
mation contained in the written notice changes, a written notice in
English; provided, that if the Mayor has made a sample template avail-
able in a language other than English that the employer knows to be
the employee’s primary language or that the employee requests, the
employer shall furnish the written notice to the employee in that other
language also. The notice required by this subsection shall contain:

(1)  The name of the employer and any “doing business as” names used
by the employer;

(2) The physical address of the employer's main office or principal
place of business, and a mailing address, if different;

(3) The telephone number of the employer;

(4) The employee's rate of pay and the basis of that rate, including:
by the hour, shift, day, week, salary, piece, commission, any allow-
ances claimed as part of the minimum wage, including tip, meal,
or lodging allowances, or overtime rate of pay, exemptions from
overtime pay, living wage, exemptions from the living wage, and
the applicable prevailing wages;

(4A) The employer’'s tip-sharing policy, consistent with the require-
ments of § 32-1003(g)(1)(B) through (D);

(5) The employee's regular payday designated by the employer in ac-
cordance with § 32-1302; and

(6) Any such other information as the Mayor considers material and
necessary.
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(d)
M

(2)

(3)

(A)  Within 90 days after February 26, 2015, and within 30 days
of any change to the information contained in the pri-
or written notice, an employer, except in those instances
where notice is provided pursuant to § 32-1008.01, shall fur-
nish each employee with an updated notice containing the
information required under subsection (c) of this section in
English and in any additional language required by subsec-
tion (c) of this section.

(B) To show proof of compliance with these notice require-
ments, an employer shall retain either copies of the written
notice furnished to employees that are signed and dated
by the employer and by the employee acknowledging re-
ceipt or electronic records demonstrating that the employee
received and acknowledged the notice via email or other
electronic means.

(C) Notwithstanding subparagraph (A) of this paragraph, if an
employer revises its tip-out policy, the employer shall pro-
vide employees with the proposed new policy before its
implementation by the employer.

If an employer fails to comply with this subsection or subsection
(c) of this section, the failure shall constitute evidence weighing
against the credibility of the employer’s testimony regarding the
rate of pay promised.

The period prescribed in § 32-1308(c) shall not begin until the em-
ployee is provided all itemized statements and written notice re-
quired by this section.

(e) The Mayor shall make available for employers a sample template of
the notice within 60 days of February 26, 2015. On or before February
26, 2017, the Mayor also shall publish online a translation of the sample
template in any languages required for vital documents pursuant to
§ 2-1933. The Mayor shall also publish online translations of the sample
template in any additional languages the Mayor considers appropriate
to carry out the purposes of this section.

§ 32-1008.01. Notice requirements for temporary staffing firms.

(a)
(1)

§32-1008.01

A temporary staffing firm shall furnish to each employee at the
time of the initial interview or hire a notice that is signed and
dated by the temporary staffing firm and the employee contain-
ing the information required by § 32-1008(c). The notice shall be
provided in English and, if the Mayor has made available a trans-
lation of the sample template in a language that is known by the
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temporary staffing firm to be the employee's primary language
or that the employee requests, the temporary staffing firm shall
furnish written notice to the employee in that other language also.

(2) For the purposes of the notice:

(A) If a specific rate of pay has not been determined at the
time of the initial interview or hire, a temporary staffing
firm shall provide the employee with a range of poten-
tial wages the employee will likely earn based upon the
qualifications of the employee and the suitability of the
assignment;

(B) The range of potential hourly wages may not be excessive-
ly broad and must be based on a good-faith estimate of
the typical wage earned by similarly qualified employees
working at assignments similar to those for which the em-
ployee is eligible and likely to be assigned; and

(C) If a fixed, designated payday has not been established at
the time of the initial interview or hire, a temporary staff-
ing firm shall inform the employee that the payday may
vary depending upon the usual practice at the assignment.

(b)  When a temporary staffing firm assigns an employee to perform work
at, or provide services for, a client, the temporary staffing firm shall
furnish the employee a written notice in English, and in another lan-
guage that the employer knows to be the employee's primary lan-
guage or that the employee requests, if a sample template has been
made available pursuant to subsection (c) of this section, of:

(1) The specific designated payday for the particular assignment;

(2) The actual rate of pay for the assignment and the benefits, if any,
to be provided;

(3) The overtime rate of pay the employee will receive, or, if appli-
cable, inform the employee that the position is exempt from ad-
ditional overtime compensation and the basis for the overtime
exemption;

(4) The location and name of the client employer and the temporary
staffing firm;

(5) The anticipated length of the assignment;

(6) Whether training or safety equipment is required and who is obli-
gated to provide and pay for the equipment;

(7) The legal entity responsible for workers’ compensation, should the
employee be injured on the job; and

(8) Information about how to contact the designated enforcement
agency for concerns about safety, wage and hour, or discrimination.
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()

On or before February 26, 2017, the Mayor shall publish online a trans-
lation of the sample template of the notice required by this section in
any language required for vital documents pursuant to § 2-1933. The
Mayor shall also publish online translations of the sample template in
any additional languages the Mayor considers appropriate to carry out
the purposes of this section.

For the purposes of this section:

(1) The term "temporary staffing firm"” means a business that recruits
and hires its own employees and assigns those employees to per-
form work at or services for another organization, to support or
supplement the other organization's workforce, or to provide as-
sistance in special work situations such as employee absences, skill
shortages, seasonal workloads, or to perform special assignments
or projects.

(2) Electronic mail, text messaging, facsimile, and regular mail shall
each constitute written notice.

§ 32-1009. Posting of act and regulations on premises; distribution of
copies to employers.

(a)

Every employer who is subject to any provision of this subchapter
or any regulation issued under this subchapter shall keep a copy or
summary of this subchapter and any applicable regulation issued un-
der this subchapter, in a form prescribed or approved by the Mayor,
posted in a conspicuous and accessible place in or about the premises
at which any employee covered by the regulation is employed. If an
employer fails to comply with this requirement, the period prescribed
in § 32-1308(c) shall not begin until the employer posts or provides the
required notice.

Employers shall be furnished copies or summaries of this subchap-
ter by the Mayor without charge, in accordance with subchapter Il of
Chapter 19 of Title 2 [§ 2-1931 et seq.].

Employers shall be furnished with copies or summaries of this sub-
chapter within 60 days of February 26, 2015. An employer shall not be
liable for failure to post notice if the Mayor has failed to provide to the
employer the notice required by this section.

§ 32-1009.01. Notice requirements for tipped wages.

(a)

Q)
(A) As of January 1, 2020, the third-party payroll business,
required pursuant to § 32-1008(a-1) to process payroll for
an employer that employs an employee who is paid in
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(9)

(2)

Repealed.

§32-1009

accordance with § 32-1003(f), shall submit a quarterly re-
port to the Mayor no later than 30 days after the end of
each quarter certifying that each employee was paid
at least the required minimum wage, including gratuities.

Before January 1, 2020, an employer that employs an em-
ployee who is paid in accordance with § 32-1003(f) shall
submit a quarterly report to the Mayor no later than 30
days after the end of each quarter certifying that each
employee was paid at least the required minimum wage,
including gratuities.

A hotel employer that employs an employee who is paid in
accordance with § 32-1003(f) shall submit a quarterly report
to the Mayor no later than 30 days after the end of each
quarter certifying that each employee was paid at least the
required minimum wage, including gratuities.

Each quarterly report submitted pursuant to this subsection shall
include and itemize the following information:

(A)
(B)

(@

(D)

Name of each employee;

Number of hours each employee worked each week during
the quarter for which the report is being provided,;

The total pay, including gratuities, received by each em-
ployee each week during the quarter for which the report
is being provided;

Average weekly wage for each employee during the quar-
ter for which the report is being provided; and

The employer’'s current tip-out policy that the employer
supplied to the third-party payroll business for calculation
of wages during the quarter.

The Mayor shall create an Internet-based portal for online report-
ing of the quarterly wage reports required by subsection (a) of this
section.

An employer shall submit its quarterly wage reports online unless
the employer claims that online reporting creates a hardship, in
which case the employer shall submit its reports in hard-copy form.

The Mayor shall provide reporting requirements training to edu-
cate employers about the reporting requirements and use of the
Internet-based portal.
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§ 32-1009.02. Tipped Workers Coordinating Council. [Not funded].

(@) There is established the Tipped Workers Coordinating Council (“Coordi-
nating Council”).

(b) The Coordinating Council shall be a partnership of tipped workers, em-
ployers, and public agencies that promotes a high-quality response to
tipped-worker cases of wage theft and unfair labor practices.

(c) Members of the Coordinating Council shall consist of the following
persons:

M

(2)

(8)

The Director of the Department of Employment Services, or his or
her designee;

The Director of the Office of Nightlife and Culture, or his or her
designee;

The Director of the Department of Consumer and Regulatory Af-
fairs, or his or her designee;

The Director of the Office of Human Rights, or his or her designee;

A representative from the Restaurant Association of Metropolitan
Washington;

A representative from the Hotel Association of Washington, D.C,;

Two representatives, appointed by the Mayor, from District-based
organizations that engage in policy or advocacy for tipped work-
ers; and

Three representatives, appointed by the Chairman of the Council
as follows:

(A)  Two representatives from District-based organizations that
engage in policy or advocacy for tipped workers; and

(B) One representative shall be an employer that employs an
employee who is paid in accordance with § 32-1003(f), but
is not part of the restaurant or hotel industry.

(d) The term of office for each representative provided for in subsection
(c)(5), (6), (7), and (8) of this section shall be for 3 years; provided, that
the initial term of:

M

()

§32-1009.02

One of the representatives appointed by the Mayor from a Dis-
trict-based organization that engages in policy or advocacy for
tipped workers and one of the representatives appointed by the
Chairman of the Council from a District-based organization that
engages in policy or advocacy for tipped workers shall be for 2
years; and

One of the representatives appointed by the Mayor from a Dis-
trict-based organization that engages in policy or advocacy for
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tipped workers and one of the representatives appointed by the
Chairman of the Council from a District-based organization that
engages in policy or advocacy for tipped workers shall be for one
year.

(e) A representative who is appointed to fill a vacancy that occurs before
the expiration of a representative’s full term shall serve only the unex-
pired portion of the term.

M

The Coordinating Council shall hold its initial meeting no later than
90 days after the date this section becomes applicable [for appli-
cability date, see D.C. Law 22-196, § 8].

At the initial meeting, one non-governmental member of the Co-
ordinating Council shall be elected as chairperson by a majority of
the Coordinating Council members.

(g) The Coordinating Council shall establish its own procedures and re-
quirements with respect to the place at which and the manner in
which it will conduct its meetings.

(h)  The Coordinating Council shall:

M

(2)

(3)

Improve coordination and functioning of the wage policies for
tipped workers, investigations into wage theft involving tipped
workers, and reporting mechanisms for tipped workers;

Conduct regular and anonymous case reviews of all parties in-
volved in claims of wage violations for tipped workers; and

Develop a protocol to ensure that feedback and recommendations
from case reviews are incorporated into the Department of Em-
ployment Services's policies, procedures, practices, training, and
decisions to re-examine investigations, when applicable.

§ 32-1010. Violations.

(a) It shall be unlawful for any employer to:

M

(2)

§32-1010

Violate any of the provisions of this subchapter or any of the pro-
visions of any regulation issued under this subchapter;

Violate any of the provisions of §§ 32-1008, 32-1009 and 32-1009.01
or any regulation made under the provisions of § 32-1006, or to
make any statement, report, or record filed or kept pursuant to the
provisions of §§ 32-1008 and 32-1009.01 or any regulation or order
issued under § 32-1006 knowing the statement, report, or record
to be false in a material respect;

Discharge, threaten, penalize, or in any other manner discriminate
or retaliate against any employee or person because that employ-
ee or person has:
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(A)  Made oris believed to have made a complaint to his or her
employer, the Mayor, the Attorney General for the District
of Columbia, any federal or District employee, or to any
other person that the employer has engaged in conduct
that the employee, reasonably and in good faith, believes
violates any provision of this subchapter, or any regulation
promulgated pursuant to this subchapter;

(B) Caused to be instituted or is about to institute a proceeding
under or related to this subchapter;

(C) Provided information to the Mayor, or the Attorney General
for the District of Columbia, or any federal or District of
Columbia employee;

(D) Testified or is about to testify in an investigation or any
proceeding filed under this subchapter; or

(E) Exercised rights protected under this subchapter.

(4)  Hinder or delay the Mayor or the Mayor's authorized represen-
tative in the enforcement of this subchapter, to refuse to admit
the Mayor or the Mayor's authorized representative to any place
of employment upon demand, to refuse to make available any
record to the Mayor or Mayor's authorized agent required to be
made, kept, or preserved under this subchapter, or to fail to post
a summary or copy of this subchapter or of any applicable regu-
lation or order, as required under § 32-1009.

An employee complaint or other communication need not make ex-
plicit reference to any section or provision of this subchapter to trig-
ger the protections of this section. The employer, or any person acting
on behalf of the employer, taking adverse action against an employ-
ee within 90 days of an employee or other person’'s engagement in
the activities set forth in subsection (a) of this section shall raise a
presumption that the action is retaliation. The presumption may be
rebutted by clear and convincing evidence that the action was taken
for other permissible reasons.

§ 32-1011. Penalties; prosecution.

(a)

(b)

()

§32-1011

Any person who willfully or negligently violates any of the provisions
of § 32-1010 shall, upon conviction, be subject to a fine of not more
than $10,000, or to imprisonment of not more than 6 months, or both.

No person shall be imprisoned under this section except for an offense
committed willfully or after the conviction of that person for a prior
offense under this section.

Prosecutions for violations of this subchapter shall be in the Superi-
or Court of the District of Columbia and shall be conducted by the
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Attorney General for the District of Columbia.

(d)

=z =
> o

M

(2)

Repealed.

In addition to and apart from the penalties or remedies provided
for in this section or § 32-1012, the Mayor shall assess and collect
administrative penalties as follows:

(A)

(©

(F)

For the first violation of § 32-1003, $50 for each employee
or person whose rights under this subchapter are violated
for each day that the violation occurred or continued;

For any subsequent violation of § 32-1003, $100 for each
employee or person whose rights under this subchapter
are violated for each day that the violation occurred or
continued,

$500 for each failure to maintain payroll records or to retain
payroll records for 3 years or the prevailing federal standard
at the time the record is created, which shall be identified
in rules issued pursuant to this subchapter, whichever is
greater, for each violation as required by § 32-1008(a)(1);

$500 for each failure to allow the Mayor to inspect pay-
roll records or perform any other investigation pursuant to
§ 32-1008(a)(2) or § 32-1010(a)(4);

$500 for each failure to provide each employee an itemized
wage statement or the written notice as required by § 32-
1008(b) and (c); and

$100 for each day that the employer fails to post notice as
required under § 32-1009(a).

The Mayor may assess more than one administrative penalty
against an employer for the same adversely affected employee if
the employer has violated more than one statutory provision of
this subchapter, subchapter X-A of Chapter 2 of Title 2 [§ 2-220.01 et
seq.], or subchapter Il of Chapter 5 of this title [§ 32-531.01 et seq.].

The fine set forth in this section shall not be limited by § 22-3571.01.

The administrative fines and penalties collected under this section
shall be deposited into the Wage Theft Prevention Fund, established
by § 32-1308.01.

§ 32-1011.01. Remedies.

§ 32-1011.01

If an employer or other person is found to have violated § 32-1010(a)
(3), the court or administrative law judge shall, by an order which shall
describe with particularity the nature of the violation, award to the
employee all appropriate relief provided for under § 32-1311.
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§ 32-1012. Civil actions.

(a)

(b)

()

§32-1012

A civil action may be commenced according to, and with all the reme-
dies provided under, § 32-1308

(1) Except as provided in paragraph (2) of this subsection, any em-
ployer who pays any employee less than the wage to which that
employee is entitled under this subchapter shall be liable to that
employee in the amount of the unpaid wages, statutory penalties,
and an additional amount as liquidated damages equal to treble
the amount of unpaid wages.

(2) The court may award an additional amount of liquidated damages
less than treble the amount of unpaid wages, but not less than the
amount of unpaid wages, only if the employer demonstrates to
the satisfaction of the court that:

(A) The act or omission that gave rise to the action was in good
faith;

(B) That the employer had reasonable grounds for the belief
that the act or omission was not in violation of this sub-
chapter; and

(C) That the employer promptly paid the full amount of wages
claimed to be owed to the employee.

A subcontractor, including any intermediate subcontractor, and the
general contractor shall be jointly and severally liable to the sub-
contractor's employees for the subcontractor's violations of this
subchapter. Except as otherwise provided in a contract between the
subcontractor and the general contractor, the subcontractor shall
indemnify the general contractor for any wages, damages, interest,
penalties, or attorneys' fees owed as a result of the subcontractor's
violations of this subchapter, unless those violations were due to the
lack of prompt payment in accordance with the terms of the contract
between the general contractor and the subcontractor.

Any agreement between an employer and employee in which the em-
ployee agrees to work for less than the wages to which the employee
is entitled under this subchapter or any regulation issued under this
subchapter shall be no defense to any action to recover unpaid wages
or liquidated damages.

The Mayor is authorized to supervise the payment of unpaid wages
and liquidated damages owed to any employee under this subchapter
or any regulation issued under this subchapter, and the agreement of
any employee to accept this payment, shall upon full payment, con-
stitute a waiver by the employee of any right the employee may have
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under subsection (a) of this section to any unpaid wages, and an addi-
tional amount as liquidated damages.

(1) When a temporary staffing firm employs an employee who per-
forms work on behalf of or to the benefit of a client pursuant to a
temporary staffing arrangement or contract for services, both the
temporary staffing firm and the client shall be jointly and severally
liable for violations of this subchapter to the employee and to the
District.

(2) The District, the employee, or the employee’s representative shall
notify the temporary staffing firm of the alleged violations at
least 30 days before filing a claim for a violation against a client
who was not the employee’s direct employer.

(3) Except as otherwise provided in a contract between the tempo-
rary staffing firm and its client, the temporary staffing firm shall
indemnify its client for any wages, damages, interest, penalties, or
attorney's fees owed as a result of the temporary staffing firm's
violations of this subchapter.

§ 32-1012.01. Administrative actions.

Administrative complaints filed for violations of this subchapter shall be
considered under the same procedures and with all the same legal and
equitable remedies available for violations of subchapter | of Chapter 13
of this title [§ 32-1301 et seq.].

§ 32-1013. Limitations. [Repealed].

Repealed.

§ 32-1014. Collective bargaining.

Nothing in this subchapter shall be deemed to interfere with, impede, or
in any way diminish the right of employees to bargain collectively with
their employers through representatives of their own choosing in order
to establish wages or other conditions of work in excess of the standards
applicable under the provisions of this subchapter.

§ 32-1015. Application to revised wage orders.

Section 32-1004(a) shall not apply to any revised wage order issued by
the Wage-Hour Board that sets a minimum wage that is higher than the
minimum wage set by this subchapter.
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District of Columbia Accrued Safe

and Sick Leave Act

"DCASSLA"
D.C. Code §§ 32-531.01 — 32-531.17

§ 32-531.01. Definitions.

For the purposes of this subchapter, the term:

M

(2)

§32-531.01

"Domestic violence” means an intrafamily offense as defined in
§ 16-1001(5) [now (8)].

"Employee” means any individual employed by an employer, but
shall not include:

(A)

Any individual who, without payment and without ex-
pectation of any gain, directly or indirectly, volunteers to
engage in the activities of an educational, charitable, reli-
gious, or nonprofit organization;

Any lay member elected or appointed to office within the
discipline of any religious organization and engaged in reli-
gious functions;

Any individual employed as a casual babysitter, in or about
the residence of the employer.

An independent contractor;
A student;

Health care workers who choose to participate in a premi-
um pay program; or

A substitute teacher or a substitute aide who is employed
by District of Columbia Public Schools for a period of 30 or
fewer consecutive work days.

"Employer” means a legal entity (including a for-profit or
nonprofit firm, partnership, proprietorship, sole proprietor-
ship, limited liability company, association, or corporation),
or any receiver or trustee of an entity (including the legal
representative of a deceased individual or receiver or trust-
ee of an individual), who directly or indirectly or through an
agent or any other person, including through the services
of a temporary services or staffing agency or similar enti-
ty, employs or exercises control over the wages, hours, or
working conditions of an employee.
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(B) The term “employer” shall include the District government.
(4) “"Family member” means:
(A)

(i) A spouse, including the person identified by an em-
ployee as his or her domestic partner, as defined in
§ 32-701(3);

(ii)  The parents of a spouse;

(iii)  Children (including foster children and grandchildren);
(iv)  The spouses of children;

(v) Parents;

(vi) Brothers and sisters; and

(vii) The spouses of brothers and sisters.

(B) A child who lives with an employee and for whom the em-
ployee permanently assumes and discharges parental re-
sponsibility; or

(C) A person with whom the employee shares or has shared, for
not less than the preceding 12 months, a mutual residence
and with whom the employee maintains a committed rela-
tionship, as defined in § 32-701(1).

(5) “Paid leave" means accrued increments of compensated leave pro-
vided by an employer for use by an employee during an absence
from employment for any of the reasons specified in § 32-531.02(b).

(6) "Premium pay program” means a plan offered by an employer pur-
suant to which an employee may elect to receive extra pay in lieu
of benefits.

(7) "Sexual abuse” means any offense described in Chapter 30 of Title
22 [§ 22-3001 et seq.]

(8) "Student” means an employee who:
(A)

(i) Is a full-time student, as defined by an accredited in-
stitution of higher education;

(ii) Is employed by the institution at which the student is
enrolled;

(iii) Is employed for less than 25 hours per week; and

(iv) Does not replace an employee subject to this sub-
chapter; or

(B) Is employed as part of the Year Round Program for Youth,
as established by the Department of Employment Services.
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(9)

(10

"Substitute aide” means an individual who is employed by Dis-
trict of Columbia Public Schools to provide instructional assistance
(general, specialized, or concentrated) to students on a temporary
basis when the regular instructional aide is unavailable. The term
“substitute aide” does not include an individual employed by Dis-
trict of Columbia Public Schools on a term or full-time assignment.

=

“Substitute teacher” means an individual who is employed by Dis-
trict of Columbia Public Schools to work as a classroom teacher
on a temporary basis when the regular teacher is unavailable. The
term “substitute teacher” does not include an individual employed
by District of Columbia Public Schools on a term or full-time
assignment.

§ 32-531.02. Provision of paid leave.

(a)
M

An employer with 100 or more employees shall provide for each
employee not less than one hour of paid leave for every 37 hours
worked, not to exceed 7 days per calendar year.

An employer with at least 25, but not more than 99, employees
shall provide for each employee not less than one hour of paid
leave for every 43 hours worked, not to exceed 5 days per calendar
year.

An employer with 24 or fewer employees shall provide not less
than one hour of paid leave for every 87 hours worked, not to
exceed 3 days per calendar year.

For the purposes of paragraphs (1) through (3) of this subsection,
the number of employees of an employer shall be determined by
the average monthly number of full-time equivalent employees
for the prior calendar year. The average monthly number shall be
calculated by adding the total monthly full-time equivalent em-
ployees for each month and dividing by 12.

In the case of employees who are exempt from overtime payment
under section 213(a)(1) of the Fair Labor Standards Act of 1938, ap-
proved June 25, 1938 (52 Stat. 1060; 29 U.S.C. § 201 et seq.), em-
ployees shall not accrue leave for hours worked beyond a 40-hour
work week.

(b) Paid leave accrued under this section may be used by an employee for
any of the following:

)

(2)

§32-531.02

An absence resulting from a physical or mental illness, injury, or
medical condition of the employee;

An absence resulting from obtaining professional medical diagnosis
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(3)

§32-531.02

or care, or preventive medical care, for the employee, subject to
the requirement of subsection (d) of this section;

An absence for the purpose of caring for a child, a parent, a spouse,
domestic partner, or any other family member who has any of the
conditions or needs for diagnosis or care described in paragraph (1)
or (2) of this subsection; or

An absence if the employee or the employee’s family member is
a victim of stalking, domestic violence, or sexual abuse; provided,
that the absence is directly related to social or legal services per-
taining to the stalking, domestic violence, or sexual abuse, to:

(A) Seek medical attention for the employee or the employee’s
family member to recover from physical or psychological
injury or disability caused by domestic violence or sexual
abuse;

B) Obtain services from a victim services organization;
C) Obtain psychological or other counseling;
D) Temporarily or permanently relocate;

E) Take legal action, including preparing for or participating in
any civil or criminal legal proceeding related to or resulting
from the domestic violence or sexual abuse; or

(F) Take other actions to enhance the physical, psychological,
or economic health or safety of the employee or the em-
ployee's family member or to enhance the safety of those
who associate or work with the employee.

Paid leave under this subchapter shall accrue in accordance with
the employer's established pay period. An individual shall accrue
paid leave at the beginning of his or her employment. An employ-
ee may begin to access paid leave after 90 days of service with his
or her employer.

If an employee is transferred to a separate division, entity, or loca-
tion within the District, or transferred out of the District and then
transferred back to a division, entity, or location within the Dis-
trict, but remains employed by the same employer, the employee
shall be entitled to all paid leave accrued at the prior division, enti-
ty, or location and shall be entitled to use all paid leave as provided
in this subchapter.

When there is a separation from employment and the employee is
rehired within one year of separation by the same employer, previ-
ously accrued unused paid leave shall be reinstated. The employee
shall be entitled to use accrued paid leave and accrue additional

46 Rev 8/4/2020



DCWAGELAW

LAW OFFICE OF JUSTIN ZELIKOVITZ

District of Columbia Accrued Safe and Sick Leave Act

paid leave immediately upon the re-commencement of employ-
ment; provided, that the employee had previously been eligible
to use paid leave. If there is a separation of more than one year,
an employer shall not be required to reinstate accrued paid leave
and the rehired employee shall be considered to have newly com-
menced employment.

(4) An employee who is discharged after the completion of a proba-
tionary period of 90 days or more, and is rehired within 12 months,
may access paid leave immediately.

An employee shall make a reasonable effort to schedule paid leave
under subsection (b) of this section in @ manner that does not unduly
disrupt the operations of the employer.

If an employee does not suffer a loss of income when absent from
work, for the number of days up to the days of paid leave provided for
in subsection (a)(1), (2), and (3) of this section, an employer shall not be
required to provide paid leave for such employee in accordance with
this subchapter. Notwithstanding the foregoing sentence, the provi-
sions of § 32-531.08 shall apply to employees who do not suffer a loss
of income when absent from work.

If employees of beauty, hair, and nail salons are paid by commission
(whether commission only or base wage plus commission), the sick
leave rate of pay shall be calculated as follows: divide the employee's
total earnings in base wages and commissions for the prior calendar
year by the total hours worked as a commissioned employee during
the prior calendar year. If employees do not have a prior calendar
year's work history, divide the employee’s total earnings in base wages
and commissions since the employee’s date of hire by the total hours
worked as a commissioned employee since that date.

Notwithstanding the requirements in subsections (a)(1)-(4) of this sec-
tion, for an employee of a restaurant or bar who regularly receive [sic]
tips, commissions, or other gratuities to supplement a base wage that
is below the minimum wage as established in § 32-1003(a), the em-
ployer shall provide the employee not less than one hour of paid leave
for every 43 hours worked, not to exceed 5 days per calendar year. The
paid leave shall be compensated in accordance with the District mini-
mum wage, as established in § 32-1003(a).

§ 32-531.03. Notification.

Paid leave shall be provided upon the written request of an employee
upon notice as provided in this section. The request shall include a reason
for the absence involved and the expected duration of the paid leave.
If the paid leave is foreseeable, the request shall be provided at least 10
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days, or as early as possible, in advance of the paid leave. If the paid leave
is unforeseeable, an oral request for paid leave shall be provided prior to
the start of the work shift for which the paid leave is requested. In the
case of an emergency, the employer shall be notified prior to the start
of the next work shift or within 24 hours of the onset of the emergency,
whichever occurs sooner.

§ 32-531.04. Certification.

(a)
(1)

()

M

()

§32-531.04

An employer may require that paid leave under § 32-531.02(b) for 3
or more consecutive days be supported by reasonable certification.

Reasonable certification may include:

(A) A signed document from a health care provider, as defined
in § 32-501(5), affirming the illness of the employee;

(B) A police report indicating that the employee was a victim
of stalking, domestic violence, or sexual abuse;

(C) A court order; or

(D) A signed statement from a victim and witness advocate,
or domestic violence counselor, as defined in § 14-310(a)(2),
affirming that the employee is involved in legal action re-
lated to stalking, domestic violence, or sexual abuse.

If certification is required by an employer, the employee shall pro-
vide a copy of the certification to the employer upon the employ-
ee's return to work.

This subchapter shall not require a health care professional to dis-
close information in violation of section 1177 of the Social Security
Act, approved August 21, 1996 (110 Stat. 2029; 42 U.S.C. § 1320d-6),
or the regulations promulgated pursuant to section 264(c) of the
Health Insurance Portability and Accountability Act of 1996, ap-
proved August 21, 1996 (110 Stat. 2033; 42 U.S.C. § 1320d-2, note).

All information provided to the employer under § 32-531.02 shall
not be disclosed by the employer, except to the extent that the
disclosure is:

(A) Requested or consented to by the employee;
(B) Ordered by a court or administrative agency; or

(C) Otherwise required by applicable federal or local law.
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§ 32-531.05. Current paid leave policies.

(@) An employer with a paid leave policy providing paid leave options,
such as a paid time-off program or universal leave policy, shall not be
required to modify such policy if the policy offers an employee the op-
tion, at the employee’s discretion, to accrue and use leave under terms
and conditions that are at least equivalent to the paid leave prescribed
in this subchapter.

(b) The terms and conditions of an employer’s policy shall be presumed
equivalent if they allow an employee to:

(1) Access and accrue paid leave at least at the same rate as or greater
than the hours of paid leave provided in § 32-531.02(a)(1), (2), and
(3); and

(2) Use the paid leave for the same purposes as those set forth in
§ 32-531.02(b), including unscheduled leave.

§ 32-531.06. Effect on existing employment benefits.

(@) This subchapter shall not diminish the obligation of an employer to
comply with any contract, collective bargaining agreement, or any em-
ployment benefit program or plan that provides greater paid leave
rights to employees than the rights established under this subchapter.

(b) The paid leave requirements under this subchapter shall not be waived
for less than 3 paid leave days per calendar year by the written terms
of a bona fide collective bargaining agreement; provided, that the paid
leave requirements under this subchapter shall not apply to any em-
ployee in the building and construction industry covered by a bona
fide collective bargaining agreement that expressly waives the re-
quirements in clear and unambiguous terms.

§ 32-531.07. Encouragement of more generous paid leave policies.

This subchapter shall not prevent an employer from the adoption or re-
tention of a paid leave policy more generous than the one required by
this subchapter.

§ 32-531.08. Prohibited acts.

(@) A person shall not interfere with, restrain, or deny the exercise of, or
the attempt to exercise, any right provided by this subchapter.

(b) An employer shall not discharge or discriminate in any manner against
an employee because the employee:

(1) Opposes any practice by an employer made unlawful by this
subchapter;
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(2) Pursuant or related to this subchapter:
(A) Complains to the employer;

(B) Files a complaint with the Department of Employment
Services;

(C) Files a civil or administrative complaint alleging a violation
of any provision of this subchapter;

(D) Informs any person about an employer’s alleged violation
of this subchapter;

(E) Cooperates with the Department of Employment Services
or another person’s investigation or prosecution of any al-
leged violation of this subchapter;

(F)  Opposes any policy, practice, or act that is a violation of
this subchapter; or

(G) Informsany person of his or her rights under this subchapter.

(3) Gives any information or testimony in connection with an inquiry
or proceeding related to this subchapter; or

(4) Uses paid leave provided under this subchapter.

(c) Nothing in this subchapter shall prohibit an employer from establish-
ing and enforcing a lawful policy relating to improper use of paid leave
or from seeking more frequent certifications from an employee if there
is evidence of a pattern of abuse of paid leave.

(d) An employer taking an adverse action against an employee within 90
days of any of the actions set forth in subsection (b)(2) of this section
shall raise a rebuttable presumption that the employer has violated
this subchapter.

(e) It shall be unlawful for an employer’s absence control policy to count
paid leave taken under this subchapter as an absence that may lead
to, or result in, discipline, discharge, demotion, suspension, or other
adverse action.

§ 32-531.09. Posting requirement.

(@) The Mayor shall prescribe, and the Mayor shall provide to employ-
ers, and an employer shall post and maintain in a conspicuous place,
a notice that sets forth excerpts from or summaries of the pertinent
provisions of this subchapter and information that pertains to the fil-
ing of a complaint under this subchapter. The notice shall be published
in all languages spoken by 3% of or 500 individuals in the District of
Columbia population, whichever is less.

(b)
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(d)

(1)  Anemployer who violates this section shall be assessed a civil pen-
alty not to exceed $100 for each day that the employer fails to
post the notice; provided, that the total penalty shall not exceed
$500 unless the ongoing violation is willful.

(2) No liability for failure to post notice will arise under this section if
the Mayor has failed to provide to the business the notice required
by this section.

An employer shall post the notice in English and all languages spo-
ken by employees with Limited or no-English Proficiency, as defined in
§ 2-1931(5).

Employers shall be furnished copies or summaries of this subchapter
prepared by the Mayor on request.

§ 32-531.10. Administration.

This subchapter shall be administered by the Department of Employ-
ment Services.

§ 32-531.10a. Statute of limitations.

All civil or administrative complaints brought under this subchapter shall
be filed within 3 years of the event or final instance of a series of events
on which the complaint is based, except the 3-year period shall be tolled
for the duration of any period during which the employer does not post
the notice required under § 32-531.09, or, for civil complaints, when an
administrative complaint is filed.

§ 32-531.10b. Employer records.

(a)

Employers shall retain records documenting hours worked by employ-
ees and paid leave taken by employees for a period of 3 years or the
prevailing federal standard at the time the record is created, which
shall be identified in rules issued pursuant to this subchapter, which-
ever is greater, and shall allow the Mayor and the Office of the District
of Columbia Auditor access to the records, with appropriate notice and
at a mutually agreeable time, to monitor compliance with the require-
ments of this subchapter.

When an issue arises as to an employee's entitlement to paid leave
under this subchapter, if the employer does not maintain or retain
adequate records documenting hours worked by the employee and
paid leave taken by the employee, or does not allow the Mayor or the
Office of the District of Columbia Auditor reasonable access to the
records, there shall be a rebuttable presumption that the employer has
violated this subchapter.
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§ 32-531.11. Effect on other laws.

This subchapter shall not:

(1) Supersede any provision of law or contract that provides greater
employee paid leave rights than the rights established under this
subchapter; or

(2) Modify or affect any federal or District law prohibiting discrimi-
nation on the basis of race, color, religion, national origin, sex, age,
marital status, personal appearance, sexual orientation, gender
identity or expression, family responsibilities, genetic information,
disability, matriculation, or political affiliation.

§ 32-531.12. Enforcement and penalties.

(a)

(e)

(1)  An employee or similarly situated employees injured by a viola-
tion of this subchapter shall be entitled to maintain a civil action
or an administrative action.

(2) When an administrative complaint is filed against any employer or
other person alleged to have violated this subchapter, a hearing by
an administrative law judge shall be scheduled following the same
procedure available in § 32-1308.01 for a violation of Chapter 13 of
this title [§ 32-1301 et seq.].

If an employer fails to allow an employee to use paid leave as required
by this subchapter, the employer shall pay $500 in additional damages
to the employee for each accrued day denied, regardless of whether
the employee takes unpaid leave or reports to work on that day.

Except as provided in § 32-531.09(b), an employer who willfully violates
the requirements of this subchapter shall be subject to a civil penalty
for each affected employee of $1,000 for the 1st offense, $1,500 for the
2nd offense, and $2,000 for the 3rd and each subsequent offense.

If the Mayor determines that an employer has violated any provision
of this subchapter, the Mayor shall order the employer to provide af-
firmative remedies including:

(1) Back pay for lost wages caused by the employer's violation of this
subchapter;

(2) Reinstatement or other injunctive relief;

(3) Compensatory damages, punitive damages, and additional dam-
ages as provided in subsection (b) of this section; and

(4) Reasonable attorney’'s fees and costs of enforcement.

An action may be maintained against any employer in a court of com-
petent jurisdiction by any one or more employees for and on behalf of
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himself or themselves. An employer who violates the provisions of this
subchapter shall be liable to the employee or employees affected for:

(1) Back pay for lost wages caused by the employer's violation of this
subchapter;

(2) Reinstatement or other injunctive relief;

(3) Compensatory damages, punitive damages, and additional dam-
ages as provided in subsection (b) of this section; and

(4) Reasonable attorney's fees and costs.

(1)  Where compliance with this subchapter or regulations enacted to
implement this subchapter is not forthcoming, the Mayor shall
take any appropriate enforcement action to secure compliance,
including initiating a civil action and, except where prohibited by
another law, revoking or suspending any registration certificates,
permits or licenses held or requested by the employer or person
until the violation is remedied.

(2) To compensate the District for the costs of investigating and reme-
dying the violation, the Department of Employment Services may
also order the violating employer or person to pay to the District
a sum of not more than $500 for each day or portion thereof and
for each employee or person as to whom the violation occurred
or continued. The funds recovered by the District under this sub-
chapter shall be allocated to offset the costs of implementing and
enforcing this subchapter.

In any administrative or civil action brought under this subchapter, the
Mayor or court shall award interest on all amounts due and unpaid at
the rate of interest specified in § 28-3302(b) or § 28-3302(c).

Any money awarded to an employee under this subchapter shall be
enforceable by the employee to whom the debt is owed or may be
collected by the District on behalf of the employee.

The administrative fines and penalties collected under this section shall
be deposited into the Wage Theft Prevention Fund, established by
§ 32-1307.01.

§ 32-531.13. Rules.

The Mayor, pursuant to subchapter | of Chapter 5 of Title 2, may issue
rules to implement the provisions of this subchapter. If rules are pro-
mulgated, the Mayor shall submit the proposed rules to the Council for
a 30-day period of review, excluding Saturdays, Sundays, legal holidays,
and days of Council recess. If the Council does not approve or disapprove
the proposed rules, in whole or in part, by resolution, within this 30-day
review period, the proposed rules shall be deemed approved.
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§ 32-531.14. Hardship exemption.

The Mayor shall exempt, by rule, businesses that can prove hardship as a
result of this subchapter. The Mayor shall submit the proposed hardship
exemption rules to the Council for a 45-day period of review, excluding
Saturdays, Sunday, legal holidays, and days of Council recess. If the Coun-
cil does not approve or disapprove the proposed rules, in whole or in part,
by resolution, within the 45-day review period, the proposed rules shall
be deemed disapproved.

§ 32-531.15. Report by the District of Columbia Auditor.

The Department of Employment Services shall prepare and submit to
the Mayor and Council, annually, a report of this subchapter’'s economic
impact on the private sector. Among other things, the Department of
Employment Services shall obtain a sample of statistics on District busi-
nesses to determine:

(1) The compliance level of businesses; and

(2) Whether companies are utilizing staffing patterns to circumvent
the intention of this subchapter.

§ 32-531.15a. Public education and outreach.

(@) The Department of Employment Services shall develop and implement
a multilingual outreach program to inform employees of the availabil-
ity of paid leave under this subchapter.

(b) The program shall include the distribution of notices and other written
materials in English and in other languages to all childcare and elder
care providers, domestic violence shelters, schools, hospitals, commu-
nity health centers, and other health care providers within the District.

§ 32-531.16. Applicability.

(@)  This subchapter shall apply 6 months after May 13, 2008.

(b) In the case of a collective bargaining agreement in effect on the effec-
tive date set forth in subsection (a) of this section, this subchapter shall
apply on the earlier of the date of the termination of the agreement
or the date that occurs 18 months after the effective date set forth in
subsection (a) of this section.

§ 32-531.17. Appropriations contingency. [Repealed].
Repealed.
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District of Columbia

Workplace Fraud Act
“DCWFA"
D.C. Code §§ 32-1331.01 — 32-1331.15

§ 32-1331.01. Definitions.
For the purposes of this subchapter, the term:

(1) "Construction services" includes, without limitation, all building or
work on buildings, structures, and improvements of all types such
as bridges, dams, plants, highways, parkways, streets, tunnels,
sewers, mains, power lines, pumping stations, heaving generators,
railways, airports, terminals, docks, piers, wharves, buoys, jetties,
breakwaters, levees, canals, dredging, shoring, rehabilitation and
reactivation of plants, scaffolding, drilling, blasting, excavating,
clearing and landscaping. The term “construction services” shall
also include moving construction-related materials on the job site.

(2) "Employee” means every person, other than an exempt person or
an independent contractor, providing construction services to an-
other person.

(3) "Employer” means any individual, partnership, firm, association,
joint stock company, trust, limited liability company, corporation,
the administrator or executor of the estate of a deceased individ-
ual or the receiver, trustee, or successor of any of the same, or any
other legal entity permitted to do business within the District of
Columbia employing a person to provide services, or any person or
group of persons acting directly or indirectly in the interest of an
employer.

(4) "Exempt person” means an individual who:
(A)

(i) Performs services in a personal capacity and who em-
ploys no individuals other than a spouse, child, or im-
mediate family member of the individual; or

(ii)  Performs services free from direction and control over
the means and manner of providing the services, sub-
ject only to the right of the person or entity for whom
services are provided to specify the desired result;

(B) Furnishes the tools and equipment necessary to provide
the service; and
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(C) Operates a business that is considered inseparable from the
individual for purposes of taxes, profits, and liabilities, in
which the individual exercises complete control over the
management and operations of the business.

(5) "Interested party” means a person with an interest in compliance
with this subchapter.

(6) "Knowingly” means having actual knowledge of, or acting with
deliberate ignorance or reckless disregard for, the prohibition
involved.

(7) "Mayor” mean the Mayor of the District of Columbia or his or her
designated agent or agents.

(8) “Stop work order” means written notice from the Mayor to an
employer to cease or hold work until the employer is given notice
by the Mayor to resume work.

§ 32-1331.02. Application.

This subchapter shall apply only to the construction services industry.

§ 32-1331.03. Deemed employers.

For the purposes of this subchapter, the officers of a corporation and any
agents having the management thereof who knowingly permit the cor-
poration to violate this subchapter shall be deemed to be the employers
of the employees of the corporation.

§ 32-1331.04. Workplace fraud prohibited.

(a)

An employer shall not improperly classify an individual who performs
services for remuneration paid by an employer as an independent
contractor.

An employer has improperly classified an individual when an employ-
er-employee relationship exists, as determined by subsection (c) of
this section, but the employer has not classified the individual as an
employee.

An employer-employee relationship shall be presumed to exist when
work is performed by an individual for remuneration paid by an employ-
er, unless to the satisfaction of the Mayor, the employer demonstrates
that:

(1) The individual is an exempt person; or

(2)
(A) The individual who performs the work is free from con-
trol and direction over the performance of services, subject
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only to the right of the person or entity for whom services
are provided to specify the desired result;

(B) The individual is customarily engaged in an independently
established trade, occupation, profession, or business; and

(C) The work is outside of the usual course of business of the
employer for whom the work is performed.

§ 32-1331.05. Investigation of complaints.

(@) The Mayor, pursuant to a complaint from an employee, a representa-
tive of an employee, an interested party, or on his or her own initiative,
shall investigate violations of this subchapter.

(b) The Mayor may:

M

§ 32-1331.05

Enter and inspect the premises or place of business, employ-
ment, or work site, and upon demand examine and copy, wholly
or partly, any or all books, registers, payrolls, and other records,
including those required to be made, kept, and preserved under
this subchapter or under any regulation issued pursuant to this
subchapter;

Question an employer, employee, or other person in the premises,
place of business or employment, or work site;

Require from any employer full and correct statements in writing,
including sworn statements, upon forms prescribed or approved
by the Mayor, with respect to the payment of wages, hours,
names, addresses, and such other information pertaining to remu-
neration to employees or independent contractors as the Mayor
may determine necessary or appropriate; and

Investigate such facts, conditions, or matters as the Mayor may
determine necessary or appropriate to determine whether this
subchapter or any regulation issued pursuant to this subchapter
has been or is being violated.

The Mayor, in the performance of any duty or the execution of
any power prescribed by this subchapter, may administer oaths
or affirmations, hold hearings, certify official acts, take and cause
to be taken depositions of witnesses, issue subpoenas, and com-
pel the attendance of witnesses and production of books, papers,
documents, records, and testimony.

In case of failure of any person to comply with a lawful subpoena
or of the refusal of any witness to produce evidence or to testify
to any matter about which he or she may be lawfully interrogated,
the Superior Court of the District of Columbia, upon the application
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of the Mayor or the Mayor's designee, may compel obedience by
proceedings for contempt as provided in § 2-1831.09(e).

An employer that fails to produce to the Mayor the books and records
requested in the course of an investigation to determine whether the
employer is in compliance with the provisions of this subchapter shall
be subject to an administrative penalty not to exceed $500 per day for
each day the requested records are not produced.

Nothing contained in this subchapter shall be deemed a limitation on
any power or authority of the Mayor under any law which may be
otherwise applicable to administer or enforce this subchapter.

§ 32-1331.06. Hearings.

(a)

(d)

(1) Within 15 days after service of notice of a violation, an alleged vio-
lator may submit a written request to the Mayor to hold a hearing
on the alleged violation.

(2) Upon receipt of a timely request, the Mayor shall conduct a hear-
ing in accordance with the procedures set forth in subchapter | of
Chapter 5 of Title 2 [§ 2-501 et seq.], and issue a decision within 30
days after the hearing.

If the Mayor, after investigation but before a hearing, has cause to be-
lieve that a person is violating any provision of this subchapter and the
violation has caused, or may cause, immediate and irreparable harm
to the public, the Mayor may issue a stop work order requiring the
alleged violator to immediately cease and desist construction-related
business activities. The order shall be served by certified mail or deliv-
ery in person.

(1)  Within 10 days after service of a stop work order, the alleged vio-
lator may submit a written request to the Mayor for an expedited
hearing on the alleged violation.

(2) Upon receipt of a timely request for an expedited hearing, the
Mayor shall conduct a hearing within 10 days after the date of
receiving the request and shall deliver to the alleged violator at
his or her last known address a written notice of the hearing by
any means guaranteed to be received at least 5 days before the
hearing date.

(3) The Mayor shall issue a decision within 10 days after an expedited
hearing.

Any party aggrieved by a final order of the Mayor under subsection
(c)(3) of this section may seek judicial review and appeal under § 2-510.
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§ 32-1331.07. Penalties.

(a)

Any employer who violates or fails to comply with the requirements
of this subchapter shall be subject to a civil penalty of not less than
$1,000, and not more than $5,000, for each violation. Each employee
who is not properly classified in violation of this subchapter shall be
considered a separate violation.

An employer who violates § 32-133110 shall be subject to a civil pen-
alty of not less than $5,000, and not more than $10,000, for each such
violation.

In addition to the penalties provided in subsections (a) and (b) of this
section, an employer may be subject to a stop work order, and may
be ordered to make restitution, pay any interest due, and otherwise
comply with all applicable laws and regulations.

Within 30 days of the final order, an employer found in violation of this
subchapter shall be required to:

(1) Pay restitution to or on behalf of any individual not properly clas-
sified; and

(2) Otherwise come into compliance with all applicable labor laws,
including those related to income tax withholding, unemployment
insurance, wage and hour laws, and workers' compensation.

Notwithstanding subsections (a) and (b) of this section, an employer
who has been found to have violated this subchapter more than twice
in a 2-year period:

(1) Shall have the choice of being assessed an administrative penalty
of $20,000 for each employee that was not properly classified, or
be debarred for 5 years; and

(2) If an employer is debarred pursuant to paragraph (1) of this sub-
section, the employer shall be subject to a civil penalty of not less
than $5,000, and not more than $10,000, for each employee that
was not properly classified, and may be ordered to make restitu-
tion, pay any interest due, and otherwise comply with all applica-
ble laws and regulations.

Any penalty issued under this section against an employer shall be in
effect against any successor corporation or business entity that:

(1) Has one or more of the same principals or officers as the employer
against whom the penalty was assessed; and

(2) Is engaged in the same or equivalent trade or activity.

§ 32-1331.08. Provisions of law may not be waived by agreement.

No provision of this subchapter may in any way be contravened or set
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aside by private agreement. Any agreement between an employer and
employee in which the employee, despite not being an exempt person,
agrees to be classified as an independent contractor shall be no defense
to any action to recover unpaid wages or liquidated damages.

§ 32-1331.09. Private right of action.

(@) A person aggrieved by a violation of this subchapter, or any rule issued
pursuant to this subchapter, by an employer or entity may bring a
civil action in any court of competent jurisdiction within 3 years after
the occurrence of the alleged violation of [this] subchapter. A person
whose rights have been violated under this subchapter by an employer
or entity is entitled to collect:

(1) The amount of any wages, salary, employment benefits, or other
compensation denied or lost to the person by reason of the viola-
tion, plus an additional equal amount in liquidated damages;

(2) Compensatory damages and an amount up to $500 for each vio-
lation of this subchapter or any rule issued pursuant to this sub-
chapter; and

(3) In the case of unlawful retaliation, all legal or equitable relief as
may be appropriate.

(b) A court may order the following:

1) Reinstatement and the payment of back wages;

(

(2) Fringe benefits;

(3) Seniority rights;

(4) Treble damages for lost wages or benefits; or

(5) Any combination of the remedies set forth in paragraphs (1)

through (4) of this subsection.

(c) The court shall allow for reasonable attorneys fees and costs of the
action to be paid by the defendant.

§ 32-1331.10. Retaliation prohibited.

(@) An employer may not discriminate in any manner or take adverse ac-
tion against any person because the person:

(1) Makes an oral or written complaint with the employer or the May-
or alleging that the employer violated any provision of this sub-
chapter or any rule issue pursuant to this subchapter;

(2) Brings an action or initiates a proceeding involving a violation of
this subchapter;

(3) Testifies in an action authorized under this subchapter or a
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proceeding involving a violation of the provisions of this subchap-
ter or any rule issued pursuant to this subchapter; or

(4) Assists in an investigation by providing information to a litigant
in a civil action, the Mayor, or another agency in proceedings as
provided by [this] subchapter.

(1) A person who believes that an employer has discriminated in any
manner or taken adverse action against the person in violation of
this subchapter may submit to the Mayor a written complaint,
signed by the complainant, that alleges the discrimination.

(2) Upon receipt of a complaint, the Mayor shall conduct an
investigation.

§ 32-1331.11. Provisions relating to contracts with public bodies.

(a)

Where, after investigation, the Mayor determines that an employer
who is or has engaged in work on a project funded by District funds is
in violation of this subchapter, the Mayor shall:

(1)  Withhold from payment due to the employer an amount that is
sufficient to:

(A) Pay restitution to each employee according to & 32-1331.09,
including any applicable prevailing wages; and

(B) Pay any benefits, taxes, or other contributions that are re-
quired by law to be paid on behalf of the employee.

(2) Upon afinal determination, the Mayor shall release the full amount
of the withheld funds if no violation is found, or if a violation is
found, the balance of the withheld funds after all obligations are
satisfied pursuant to paragraph (1) of this subsection.

An employer found to be in violation of this section more than twice in
a 2-year period shall be subject to debarment. A debarment under this
section shall be in effect against any successor corporation or business
entity that:

(1) Has one or more of the same principals or officers as the employer
against whom the debarment was imposed; and

(2) Is engaged in the same or equivalent trade or activity.

§ 32-1331.12. Employer record-keeping requirements.

(a)

An employer shall keep, for at least 3 years or the prevailing federal
standard at the time the record is created, which shall be identified in
rules issued pursuant to this chapter, whichever is greater, in or about
its place of business, records of the employer containing the following
information:
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(1) The name, address, occupation, and classification of each employ-
ee, exempt person, or independent contractor;

(2) The rate of pay of each employee or method of payment for the
independent contractor or exempt person;

(3) The classification of each individual as an employee, exempt per-
son, or an independent contractor;

(4) The amount that is paid each pay period to each employee, ex-
empt person, or independent contractor;

(5) The hours that each employee, exempt person, or independent
contractor works each day and each work week;

(6) For all individuals who are not classified as employees, evidence
that each individual is an exempt person or an independent con-
tractor or an employee thereof; and

(7) Other information that the Mayor requires, by regulation, as nec-
essary to enforce this subchapter.

(1)  An employer shall provide each individual classified as an inde-
pendent contractor or exempt person with written notice of such
classification at the time the individual is hired.

(2) The written notice shall include:

(A) An explanation of the implications of the individual's clas-
sification as an independent contractor or exempt person
rather than as an employee, in compliance with § 2-1933,
and

(B) Contact information for the Mayor.

(3) Failure to provide a written notice shall be evidence of a knowing
violation. The employer shall be liable for an administrative penal-
ty of $500 for each individual that the employer failed to notify.

(4) The Mayor shall adopt regulations establishing specific require-
ments for the content and form of the notice within 180 days
of April 27, 2013, and, the adoption of such regulations shall be a
prerequisite to the obligation to furnish the notice.

§ 32-1331.13. Further acts prohibited; penalty.

(@) A person who knowingly incorporates or forms, or assists in the incor-
poration or formation of, a corporation, partnership, limited liability
company, or other entity, or pays or collects a fee for use of a foreign
or domestic corporation, partnership, limited liability corporation, or
other entity for the purpose of facilitating, or evading detection of, a
violation of this subchapter shall be subject to a civil penalty not less
than $5,000 and not to exceed $20,000.
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(b)

A person who knowingly conspires with, aids and abets, assists, advis-
es, or facilitates, an employer with the intent of violating this subchap-
ter shall be subject to a civil penalty not less than $5,000 and not to
exceed $20,000.

§ 32-1331.14. Rules.

The Mayor, pursuant to subchapter | of Chapter 5 of Title 2 [§ 2-501 et
seq.], may issue rules to implement the provisions of this subchapter. The
proposed rules shall be submitted to the Council for a 30-day period of
review, excluding Saturdays, Sundays, legal holidays, and days of Council
recess. If the Council does not approve or disapprove the proposed rules,
in whole or in part, by resolution within this 30-day review period, the
proposed rules shall be deemed approved.

§ 32-1331.15. Workplace Fraud Fund.

There is established as a nonlapsing fund the Workplace Fraud Fund
("Fund"). Each civil penalty collected pursuant to this subchapter shall be
paid into the Fund to partially offset the administration, investigation,
and other expenses incurred in implementing this subchapter. All funds
deposited into the Fund, and any interest earned on those funds, shall
not revert to the unrestricted fund balance of the General Fund of the
District of Columbia at the end of the fiscal year, or at any other time,
but shall be continually available for the administration of this subchap-
ter without regard to fiscal year limitation, subject to authorization of
Congress.
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District of Columbia Wage-Hour Rules
DCMR or DCWHR
7 DCMR 8§ 900-999

7-900. GENERAL PROVISIONS.

900.1 The provisions of this Chapter are promulgated pursuant to authority
set forth in Reorganization Plans No. 1 of 1978 and 1980 and the Dis-
trict of Columbia Minimum Wage Act Revision Act of 1992, D.C. Law
9-248, effective March 25, 1993.

900.2 The Office of Wage-Hour, District of Columbia Department of Em-
ployment Services, is vested with the authority to require employers
to pay minimum wages, overtime compensation and related benefits
to persons employed by employers other than the United States or
District of Columbia governments.

900.3 The Office of Wage-Hour, District of Columbia Department of Em-
ployment Services, plans and administers a program to ensure com-
pliance with the District of Columbia Minimum Wage Act Revision
Act, Wage Payment and Wage Collection Law, Seats Law and the
Wage Garnishment Law.

900.4 Effective October 1, 1993, the minimum wage in the District of Co-
lumbia shall be determined based on the minimum wage rate set
from time to time by the United States Government, plus $ 1.00.

7-901. [RESERVED].

7-902. PAYMENT OF MINIMUM WAGE.

902.1 Commencing October 1, 1993, the minimum wage required to be paid
to any employee by any employer in the District of Columbia shall be
the minimum wage set by the United States Government, plus $ 1.00,
except that this requirement shall not apply to Wage Order Num-
ber 5, “Laundry and Dry Cleaning Occupations,” issued by the former
Wage-Hour Board.

902.2 Irrespective of the basis of payment, whether time rate, piece rate,
bonus or commission, employers shall unconditionally pay employees
all earned wages at least twice during each calendar month, on requ-
lar pay days, designated in advance by the employer, at not less than
the minimum wage rate required.

902.3 The minimum wage provision shall not apply with respect to an indi-
vidual:

(@) Employed in a bona fide executive, administrative or pro-
fessional capacity;
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(b)
(0)

Employed as an outside salesperson; or

Engaged in the delivery of newspapers to the home of the
consumer.

902.4 The minimum wage provision does not apply in instances where
other laws or regulations establish minimum rates for the follow-

ing:
(a)

(9)

Handicapped: All handicapped workers shall be paid at a
rate not less than the minimum wage, except in those in-
stances where a certificate has been issued by the United
States Department of Labor that authorizes the payment
of less to handicapped workers under section 214(c) of the
Fair Labor Standards Act.

Job Training Partnership Act (JTPA): Individuals employed
under provisions of the Job Training Partnership Act shall
be paid wages pursuant to that Act.

Older Americans Act (OAA): Individuals employed under
provisions of the Older Americans Act shall be paid pursu-
ant to that Act.

Youth Employment Act (YEA): Individuals employed under
provisions of the Youth Employment Act shall be paid wag-
es pursuant to that Act.

Adult Learners: Newly hired persons 18 years of age or older
may be paid the minimum wage established by the United
States Government for a period not to exceed 90 calendar
days.

Students: Students employed by institutions of higher ed-
ucation may be paid the minimum wage established by the
United States Government.

Minors: Individuals under the age of 18 years old may be
paid the minimum wage established by the United States
Government.

902.5 The overtime provision shall not apply with respect to an individual:

(a)

(b)

Employed as a private household worker who lives on the
premises of the employer.

Employed as a companion for the aged or infirm.

902.6 Overtime compensation under the Act shall be paid in accordance
with Title 29 Code of Federal Regulations, Part 778, Overtime Com-
pensation Under the Fair Labor Standards Act of 1938, as amended,
except that Subpart A (General Considerations), Subpart E (Excep-
tions From the Regular Rate Principles), Subpart G (Miscellaneous),

9024
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and Section 778101 (Maximum Non-overtime Hours) shall have no
force and effect.

7-903. GRATUITIES.

903.1 The employer shall advise the employee of provisions as they relate
to determining wages based on gratuities and an employer taking
a gratuity allowance from the wage of an employee shall have the
burden of proving the employee received gratuities at least as much
as the gratuity allowance taken.

7-904. LODGING AND MEALS.

904.1 When the employer furnishes lodging to the employee, allowances
may be taken at a level which does not exceed more than 80 percent
of the rental value as determined by a comparison with the value of
similar accommodations in the vicinity of those furnished.

904.2 Allowances for meals may be taken at a rate not to exceed $ 212
for each meal made available to the employee by the employer. An
allowance for not more than one meal shall be taken for four or less
hours of work; over four hours of work, an allowance of not more
than two meals shall be taken. Allowances may be taken for meals at
a rate not to exceed $ 6.36 per day for an employee who lives at the
place of employment.

7-905. COMMISSIONS.

905.1 No employer shall be deemed to have violated the provisions, as out-
lined in Section 4(c) of the Act, by employing any employee of a
retail or service establishment in excess of 40 hours per work week
provided that:

(@) Theregular rate of pay of such employee is in excess of one
and one-half times the minimum wage; and

(b)  More than half of the employee's compensation for a rep-
resentative period (not less than one month) represents
commissions on goods or services.

905.2 In determining the proportion of compensation representing com-
missions, all earnings resulting from the application of a bona fide
commission rate shall be deemed commissions on goods or services
without regard to whether the computed commissions exceed the
draw or guarantee.

7-906. SPLIT SHIFTS.
906.1 In addition to the wages required by this Chapter, the employer shall
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pay the employee for one additional hour at the minimum wage for
each day during which the employee works a split shift. This provi-
sion is not applicable to an employee who lives on the premises of
the employer.

7-907. MINIMUM DAILY WAGE.

9071 The employer shall pay the employee for at least four (4) hours for
each day on which the employee reports for work under general or
specific instructions but is given no work or is given less than four
hours of work, except that if the employee is regularly scheduled
for less than four hours a day, such employee shall be paid for the
hours regularly scheduled. The minimum daily wage shall be cal-
culated as follows: payment at the employee's regular rate for the
hours worked, plus payment at the minimum wage for the hours not
worked, as described above.

7-908. UNIFORMS AND PROTECTIVE CLOTHING.

908.1 In addition to the wages required by this Chapter, the employer shall
pay the cost of purchase, maintenance and cleaning of uniforms and
protective clothing (including hats and shoes) required by the em-
ployer or by law, except that in lieu of purchasing, maintaining and
cleaning plain and washable uniforms the employer may pay 15 cents
($ 015) per hour in addition to the wages required by this Chap-
ter, with the weekly maximum payment required being six dollars ($
6.00). Such payment of 15 cents ($ 0.15) per hour shall not apply in the
case of protective clothing.

908.2 When the employer purchases but the employee maintains and
cleans plain and washable uniforms, the payment shall be 10 cents ($
010) per hour in addition to the wages required by this Chapter.

908.3 When the employer cleans and maintains but the employee purchas-
es plain and washable uniforms, the payment shall be 8 cents ($ 0.08)
per hour in addition to the wages required by this Chapter.

7-909. TRAVEL EXPENSES.

909.1 In addition to the wages required by this Chapter, the employer shall
pay the cost of travel expenses incurred by the employee in perfor-
mance of the business of the employer.

7-910. TOOLS.

910.1 In addition to the wages required by this Chapter, the employer shall
pay the cost of purchasing and maintaining any tools required of the
employee in the performance of the business of the employer.
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7-911. MAINTENANCE OF PAYROLL RECORDS.

911.1 Every employer shall make, keep and preserve for a period of not less
than three (3) years an accurate record for each employee containing
the following information:

7-91

(a)

Full name of employee, including last, first and middle ini-
tial;

Social Security Number,;

Occupation of the employee;

Address of the employee, including ZIP Code;
Date of birth;

Regular hourly rate of pay, total number of hours worked
each work day and each workweek and time of day and
day of week on which employee's workweek begins;

Basis on which wages are paid;

A daily record of the hours of beginning and stopping work
and the hours of beginning and ending the meal recess if
the employee works a split shift;

Total daily or weekly straight-time earnings and excess
overtime earnings for the workweek, or total earnings for
non-overtime hours worked during the workweek and to-
tal earnings for overtime hours worked during the work-
week;

Total gross and net wages paid each pay period and deduc-
tions from and/or additions to wages;

Date of payment and the pay period covered by the pay-
ment.

In addition to the information required in Section 903, if the
employee is a tipped employee, the application of tips to
the minimum wage rate must be accurately documented
and retained by the employer.

In addition to the information required in Section 905, if the
employee is paid by commission, the following information
shall also be retained by the employer:

(1) Notation on the payroll record to readily identify each
employee receiving wages based on commission;

(2) An indication for each workweek during which the
employee's regular rate of pay is in excess of one and
one-half (1 1/2) times the applicable minimum hourly
rate;
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(3) A copy of an Agreement or a written summary of the
terms under which the employee and employer have
formally understood the Commission basis of compen-
sation. The Agreement or written summary must show
the applicable representative period, the date it was en-
tered into and the period in which it remains in effect;
and

(4) Total compensation paid each pay period showing sep-
arately the amount of commission and the amount of
non-commission straight-time earnings.

911.2 Every employer shall furnish to each employee at the time of pay-

ment of wages an itemized statement showing the date of the wage
payment, gross wages paid (showing separately the earnings for
overtime and non-overtime hours worked), an itemization of allow-
ances and deductions from and additions to wages, net wages paid
and hours worked during the pay period. For an employee who is
paid commissions, the itemized statement shall also show separate-
ly the amount of commissions and the amount of noncommission
straight-time earnings.

7-912. POSTINGS.

912.1 Every employer who is subject to any provision of this Chapter shall

keep a copy or summary of this Chapter and any applicable postings
or literature in a form prescribed or approved by the Department of
Employment Services, posted in a conspicuous and accessible place in
or about the premises at which any employee covered is employed.

7-913. INVESTIGATION.

91.2

913.1 The Department of Employment Services shall have the authority

to:

(@) Investigate and ascertain the wages of persons employed
in any occupation in the District of Columbia;

(b) Enter and inspect the place of business or employment of
any employer in the District of Columbia in order to:

(1)  Examine and inspect any books, registers, payrolls and
other records as may be deemed necessary or appropri-
ate;

(2) Copy books, registers, payrolls and other records as may
be deemed necessary or appropriate; and

(3) Question an employee for the purpose of ascertaining
whether the provisions of this Chapter have been and
are being complied with, and
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(c) Require from any employer full and correct statements in
writing, including sworn statements, with respect to wag-
es, hours, names, addresses and any other information that
pertains to the employment of the employees as may be
deemed appropriate or necessary to carry out the purposes
of this Chapter.

7-914. COLLECTION OF UNPAID WAGES.

914.1 Any employer who fails to pay the wages required by this Chapter
shall pay to the Office of Wage-Hour, Department of Employment
Services, an amount equal to the unpaid wages, which amount shall
be distributed by the Office of Wage-Hour to employees due said
unpaid wages.

914.2 Unpaid wages which cannot be paid due to the inability to locate
employees or refusal of employees to accept said unpaid wages shall
escheat to the District of Columbia Government in accordance with
D.C. Code, Sections 42-201-242.

7-915. PROHIBITED ACTS.

No employer shall charge an employee or require or permit an employee
to pay directly or indirectly to the employer for breakages, walkouts, mis-
takes on customer checks and similar charges, or to pay fines, assessments
or charges if the payment reduces the wages below the minimum wage.

7-916. PRESERVATION OF EXISTING RIGHTS AND LIABILITIES.

Rights accrued and liabilities incurred prior to October 1, 1993, under
Wage Orders issued by the Wage-Hour Board, shall be governed by pro-
visions of the respective Wage Order issued by the Wage-Hour Board.

7-917. SEPARABILITY.

If any provision of this Chapter or the application thereof to any person
or circumstance is held invalid, the remainder of the Chapter and the ap-
plication thereof to other persons or circumstances shall not be affected
thereby.

7-918. to 976. [RESERVED].

7-977. AMOUNT OF WAGES OF EMPLOYEES WHICH MAY BE SUBJECTED
TO GARNISHMENT PROCEEDINGS FOR PAY PERIODS OTHER
THAN WEEKLY.

9771 The maximum part of the disposable wages of any individual for pay
periods other than weekly pay periods which may be subjected to
garnishment are established as follows:
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9771

(a)

Where the pay period is for less than one (1) workweek, the
exemption from garnishment shall be the same as that for
a weekly pay period. Thus, so long as the Federal minimum
wage prescribed by § 6(a)(1) of the Fair Labor Standards Act
of 1938 is three dollars and thirty-five cents ($ 3.35) an hour,
the following formula shall apply:

M

If an individual's disposable wages paid or payable for a
pay period of less than one (1) workweek are one hun-
dred dollars and fifty cents ($ 100.50), thirty times three
dollars and thirty-five cents (30 x $ 3.35) or less, wages
may not be garnished in any amount;

If an individual's disposable wages paid or payable for a
pay period of less than one (1) workweek are more than
one hundred dollars and fifty cents ($ 100.50), but less
than one hundred thirty-four dollars ($ 134), only the
amount above one hundred dollars and fifty cents ($
100.50) of disposable wages shall be subject to garnish-
ment; or

If an individual's disposable wages paid or payable for a
pay period of less than one (1) workweek are one hun-
dred thirty-four dollars ($ 134) or more, not more than
twenty-five percent (25%) of disposable wages shall be
subject to garnishment.

Where the pay period is longer than one (1) workweek, the
weekly statutory exemption formula shall be transformed
to a formula, providing equivalent restrictions on wage
garnishment as follows:

m

The twenty-five percent (25%) part of the formula shall
apply to the aggregate disposable wages for all the
work-weeks or fractions thereof compensated by the
pay for the pay period;

The "multiple” of the Federal minimum hourly wage
equivalent to that applicable to the disposable wages
for one (1) week shall be represented by the following
formula: the number of workweeks, or fractions thereof
times (x) thirty (30) times three dollars and thirty-five
cents ((x) x 30 x $ 3.35) (the applicable Federal minimum
wage). For the purpose of this formula, a calendar month
is considered to consist of four and one-third (4 1/3)
workweeks. Thus, so long as the Federal minimum wage
is three dollars and thirty five cents ($ 3.35) an hour, the
"multiple” applicable to the disposable wages shall be
computed as follows:
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(i) For a two week period, two hundred and one
dollars ($ 201, two times thirty times three dol-
lars and thirty-five cents (2 x 30 x $ 3.35);

(ii) For a monthly period, four hundred thirty-five
dollars and fifty cents ($ 435.50), four and one-
third times thirty times three dollars and thir-
ty-five cents (4 1/3 x 30 x $ 3.35); and

(iii) For a semimonthly period, two hundred and
seventeen dollars and seventy-five cents ($
21775), two and one-sixth times thirty times
three dollars and thirty-five cents (21/6 x 30 x $
3.35).

(3) The "multiple” for any other pay period longer than one
(1) week shall be computed in a manner consistent with
this paragraph.

7-977.2 This section became effective January 1, 1981.

7-978. to 998. [RESERVED].

7-999. DEFINITIONS.

999.1 The following words and phrases used in these sections applicable

7-977.2

to the District of Columbia Wage Payment and Wage Collection Law
shall have the following meanings ascribed:

Administrative Capacity — A person employed in a bona fide ad-
ministrative capacity shall mean an employee who meets all of these
tests:

Primary duty must be either (a) responsible office or nonmanual work
(in other words, “white collar” work) directly related to management
policies or general business operations or (b) responsible work that
is directly related to academic instructions or training carried on in
the administration of a school system or educational establishment;
and

Customarily and regularly exercise discretion and independent judg-
ment, as distinguished from using skills and following procedures. He
or she must have authority to make important decisions; and

Must (a) regularly assist a proprietor or a bona fide executive or ad-
ministrative employee or (b) perform work under only general super-
vision along specialized or technical lines requiring special training,
experience or knowledge or (c) execute special assignments under
general supervision; and

Must not spend more than 20 percent of his or her workweek (less
than 40 percent if employed by a retail or service establishment) on
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nonexempt work, that is, work not directly and closely related to his
or her administrative duties; and

Must be paid on a salary or fee basis at a rate of not less than $ 155 a
week.

Special proviso for high salaried administrative employees: an admin-
istrative employee who is paid on a salary or fee basis at a rate of at
least $ 250 a week is exempt if (a) his or her primary duty consists of
responsible office or nonmanual work directly related to management
policies or general business operations or (b) responsible work in the
administration of a school system or educational establishment or
institution or department or subdivision thereof that is directly re-
lated to the academic instruction or training; and such primary duty
includes work requiring the exercise of discretion and independent
judgment.

Interpretations of the term “administrative capacity” shall be made in
accordance with Title 29 Code of Federal Regulations, Part 541, Defin-
ing the Terms "Executive,” "Administrative,” “Professional” and "Out-
side Salesman.

nou

Executive Capacity — A person employed in a bona fide executive
capacity shall mean an employee who meets all of these tests:

(1) Primary duty must be management of the enterprise, or of a
recognized department or subdivision; and

(2) Regularly direct the work of at least two full-time employees;
and

(3) Have authority to hire and fire, or recommend hiring and firing;
or whose recommendation on these and other actions affecting
employees is given weight; and

(4) Regularly exercise discretionary powers; and

(5) Devote no more than 20 percent of his or her workweek (less
than 40 percent if he or she is employed by a retail or service es-
tablishment) to nonexempt work, that is, not directly and closely
related to his or her executive duties; and

(6) Paid on a salary basis at a rate of at least $ 155 a week.

Two exceptions to the percentage tests on nonexempt work: (1)
the employee is in sole charge of an independent or physically
separated branch establishment; (2) owns a 20 percent interest
in the enterprise or a recognized department or subdivision. The
percentage tests on nonexempt work do not apply to such an
executive.

Special proviso for high salaried executives: an executive who is
paid at least $ 250 a week on a salary basis is exempt if he or she
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regularly directs the work of at least two full-time employees and
his or her primary duty is management of the enterprise or a rec-
ognized department or subdivision. The percentage tests on non-
exempt work do not apply to such an executive.

Interpretations of the term "executive capacity” shall be made in
accordance with Title 29 Code of Federal Regulations, Part 541, De-
fining the Terms “Executive” " Professional” and

"Outside Salesman”

non

Administrative,

Professional Capacity — A person employed in a bona fide pro-
fessional capacity shall mean an employee who meets all of these
tests:

(1) Primary duty must be either (a) work requiring knowledge of an
advanced type in a field of science or learning. Ususally obtained
by a prolonged course of specialized instruction and study or (b)
work that is original and creative in character in a recognized
field of artistic endeavor and the result of which depends pri-
marily on his or her invention, imagination, or talent or (c) work
as a teacher certified or recognized as such in the school sys-
tem or educational institution by which he or she is employed;
and

(2) Consistently exercise descretion and judgment; and

(3) Do work that is mainly intellectual and varied, as distinguished
from routine or mechanical duties; and

(4) Must not spend more than 20 percent of his or her workweek
on activities not essentially a part of and necessarily incident to
professional duties; and

(5) Paid on a salary or fee basis at a rate of not less than $ 170
a week. This requirement does not apply to (a) an employeee
[employee] who is the holder of a valid license and is engaged
in the practice of law or medicine; or (b) an employee who is the
holder of the requisite academic degree for the general practice
of medicine and is engaged in an internship or resident program;
or (c) an employee employed and engaged as a teacher.

Special proviso for high salaried professional employees: a pro-
fessional employee who is paid on a salary or fee basis at a rate
of at least $ 250 a week is exempt if (a) his or her primary duty
consists of work in the learned field or work as a teacher in the
activity of imparting knowledge which requires consistent ex-
ercise of discretion and judgment or (b) primary duty is artistic
work that requires invention, imagination or talent. The 20 per-
cent test on nonexempt work does not apply to such a profes-
sional employee.
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Interpretations of the term “professional capacity” shall be made
in accordance with Title 29 Code of Federal Regulations, Part 541,
Defining the Terms “Executive,” “Administrative,” “Professional”
and "Outside Salesman.”

non

999.2 The terms defined in the Act shall have the meaning set forth in the

999.2

Act. In addition, when used in this Chapter, the following words shall
have the meaning ascribed:

Act - means the District of Columbia Minimum Wage Act Revision Act
of 1992.

Babysitter - means a person employed to care for children under the
age of 18 in or about the private home in which the children reside.
Persons who spend more than 20 percent of their time on household
work not directly related to caring for children shall not be deemed a
babysitter. Interpretations of the term "babysitter” shall be made in
accordance with Title 29 Code of Federal Regulations, Part 552, "Ap-
plication of the Fair Labor Standards Act to Domestic Service.”

Casual Babysitter- means an individual who is employed as a
babysitter on anirregular or intermittent basis and whose vocation is
not babysitting. Interpretations of who is a “casual babysitter” shall
be made in accordance with Title 29 Code of Federal Regulations, Part
552.5 "Casual Basis” and Part 552104 “Babysitting Services Performed
on a Casual Basis”

Companion for the Aged or Infirm - includes a person employed to
provide fellowship, care and protection for a person who, because of
advanced age or physical or mental infirmity, cannot care for his or
her own needs. Included in the services performed by a companion
is household work directly related to the care of the aged or infirm
person such as meal preparation, bed making, washing of clothes and
other similar services. Persons who spend more than 20 percent of
their time on household work not directly related to caring for the
aged or infirm shall not be deemed a companion for the aged or in-
firm.

Institution of Higher Education - is an institution above the sec-
ondary level, such as a college or university, a junior college or a pro-
fessional school of engineering, law, library science, social work, etc.
It is one that is recognized by a national accrediting agency or as-
sociation as determined by the Secretary of Education. Any further
interpretations of the term shall be made in accordance with Title 29
Code of Federal Regulations, Chapter V, Section 51912(b).

Minimum wage - means the District of Columbia minimum wage.

Private household worker - means an occupation performed by an
individual in or about the private home of the person by whom he/she
is employed (including temporary dwelling places and separate and

75 Rev 8/4/2020



DCWAGELAW

LAW OFFICE OF JUSTIN ZELIKOVITZ

District of Columbia Wage-Hour Rules

999.2

distinct dwellings maintained by individuals or families in apartment
houses or hotels) including, but not limited to cooks, maids, butlers,
personal attendants, housekeepers, homemakers, child mentors, child
monitors, day workers, nurses, home attendants, launderers, caretak-
ers, gardeners, yard workers, chauffeurs of automobiles for family use,
personal secretaries and babysitters other than casual babysitters.

Parking Lot Attendant/Parking Garage Attendant - means any
person who is employed to park or supervise the parking of auto-
mobiles at a parking lot or parking garage. A person employed as
a cashier, guard or maintenance person shall not be deemed as an
“attendant at a parking lot or parking garage.”

Outside Salesperson- means an employee who meets the following
tests:

(1) Employed for the purpose of and customarily and regularly works
away from the employer’'s place of business in (a) selling tangible
or intangible items such as goods, insurance, stocks, bonds, or real
estate or (b) obtaining orders or contracts for services or use of
facilities, such as radio time, advertising, typewriter repairs; and

(2) Hours of work not related to his or her outside sales do not exceed
20 percent of the hours worked in the workweek by nonexempt
employees of the employer.

Interpretations of the term “outside salesperson” shall be made
in accordance with Title 29 Code of Federal Regulations, Part 541,
Defining the Terms “Executive,” "Administrative,” "Professional” and
"Outside Salesman.

Split Shift - means a schedule of daily hours in which the hours
worked are not consecutive, except that a schedule in which the total
time out for meals does not exceed one hour shall not be deemed a
“split shift”

Tipped Employees - are those who engage in occupations in which
tips are customarily and regularly received from patrons. Tipped em-
ployees include, but are not limited to, waiters, waitresses, counter
personnel who serve customers, bus persons, server helpers, ser-
vice bartenders, car wash attendants, parking lot attendants, park-
ing garage attendants, bootblacks, hotel doorkeepers, bellhops, hat
checkers, cosmetologists, manicurists, pedicurists, shampooers and
aestheticians.
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Maryland Wage Payment

and Collection Law
"MWPCL"
Md. Code, Lab. & Empl. Art., §§ 3-501 — 3-509

§ 3-501. Definitions

(@) In general. -- In this subtitle the following words have the meanings
indicated.
(b) Employer. -- “Employer” includes any person who employs an individ-

ual in the State or a successor of the person.
(c) Wage. --

()] "Wage" means all compensation that is due to an employee for employ-
ment.

(2) “Wage" includes:
i) a bonus;
ii) acommission;

(

(

(iii)  a fringe benefit;
(iv) overtime wages; or
(

v) any other remuneration promised for service.

§ 3-502. Payment of wage
(@) Pay periods. --
(1) Each employer:
(i) shall set regular pay periods; and

(ii)  except as provided in paragraph (2) of this subsec-
tion, shall pay each employee at least once in every 2
weeks or twice in each month.

(2) An employer may pay an administrative, executive, or professional
employee less frequently than required under paragraph (1)(ii) of
this subsection.

(b) Paydays. -- If the regular payday of an employee is a nonworkday, an
employer shall pay the employee on the preceding workday.

(c)  Form of payment. -- Each employer shall pay a wage:
(1) in United States currency; or

(2) by a check that, on demand, is convertible at face value into Unit-
ed States currency.
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(d) Printing Social Security number on employee's paycheck prohibited. --
(1) In this subsection, "employer” includes a governmental unit.

(2) An employer may not print or cause to be printed an employee's
Social Security number on the employee's wage payment check,
an attachment to an employee's wage payment check, a notice of
direct deposit of an employee’s wage, or a notice of credit of an
employee’s wage to a debit card or card account.

(e) Effect of section. -- This section does not prohibit the:

(1) direct deposit of the wage of an employee into a personal bank
account of the employee in accordance with an authorization of
the employee; or

(2) credit of the wage of an employee to a debit card or card account
from which the employee is able to access the funds through
withdrawal, purchase, or transfer if:

(i) authorized by the employee; and

(i)  any fees applicable to the debit card or card account
are disclosed to the employee in writing in at least 12
point font.

(f)  Void agreements. -- An agreement to work for less than the wage
required under this subtitle is void.

§ 3-503. Deductions

An employer may not make a deduction from the wage of an employee unless
the deduction is:

(1) ordered by a court of competent jurisdiction;
(2) authorized expressly in writing by the employee;

(3) allowed by the Commissioner because the employee has received
full consideration for the deduction; or

(4) otherwise made in accordance with any law or any rule or regula-
tion issued by a governmental unit.

§ 3-504. Notice of wages and paydays
(@) Responsibility of employer. -- An employer shall give to each employee:
(1) at the time of hiring, notice of:
(i)  the rate of pay of the employee;
(i)  the regular paydays that the employer sets; and
(iii) leave benefits;

(2) for each pay period, a statement of the gross earnings of the
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employee and deductions from those gross earnings; and

(3) atleast 1 pay period in advance, notice of any change in a payday
or wage.

(b) Wage increase. -- This section does not prohibit an employer from
increasing a wage without advance notice.

§ 3-505. Payment on termination of employment; accrued leave

(@) Ingeneral. -- Except as provided in subsection (b) of this section, each
employer shall pay an employee or the authorized representative of an
employee all wages due for work that the employee performed before
the termination of employment, on or before the day on which the
employee would have been paid the wages if the employment had not
been terminated.

(b) Payment of accrued leave. -- An employer is not required to pay ac-
crued leave to an employee if:

(1)  the employer has a written policy that limits the compensation of
accrued leave to employees;

(2) the employer notified the employee of the employer’s leave ben-
efits in accordance with § 3-504(a)(1) of this subtitle; and

(3) the employee is not entitled to payment for accrued leave at ter-
mination under the terms of the employer’s written policy.

§ 3-506. Reciprocal agreements

To collect wages that employers unlawfully withhold, the Commissioner may
enter into a reciprocal agreement with a labor department or other similar unit
that has jurisdiction in another state over wage collection.

§ 3-507. Enforcement

(@) Ingeneral. -- Whenever the Commissioner determines that this subti-
tle has been violated, the Commissioner:

(1) may try to resolve any issue involved in the violation informally by
mediation;

(2) with the written consent of the employee, may ask the Attorney
General to bring an action in accordance with this section on be-
half of the employee; and

(3) may bring an action on behalf of an employee in the county where
the violation allegedly occurred.

(b) Award. --

(1) If, in an action under subsection (a) of this section, a court finds
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that an employer withheld the wage of an employee in violation
of this subtitle and not as a result of a bona fide dispute, the court
may award the employee an amount not exceeding 3 times the
wage, and reasonable counsel fees and other costs.

(2) If wages of an employee are recovered under this section, they
shall be paid to the employee without cost to the employee.

§ 3-507.1. Order to pay wages.

(a)

§ 3-5071

Complaint. -- On receipt of a complaint for failure to pay wages that
do not exceed $ 5,000, the Commissioner shall:

(1) send a copy of the complaint to the employer alleged to have
failed to pay wages; and

(2) require a written response to the complaint within 15 days.
Review and investigation; order to pay or dismissal. --
(1)  The Commissioner:

(i) shall review the complaint and any response to it;
and

(ii)  may investigate the claim.

(2) On the basis of the review and any investigation, the Commission-
er may:

(i) issue an order to pay wages under subsection (c) of
this section if the Commissioner determines that this
subtitle has been violated; or

(i) dismiss the claim.

Order to pay wages; hearing. --

(1)  The Commissioner may issue an order to pay wages that:
(i) describes the alleged violation;

(ii) directs payment of wages to the complainant;
and

(iii) if appropriate, orders the payment of interest at the
rate of 5% per year accruing from the date the wages
are owed.

(2) The Commissioner shall send the order to pay wages to the com-
plainant and to the employer at the employer’s last known busi-
ness address by both regular mail and certified mail, return receipt
requested.

(3) Within 30 days after receipt of the order to pay wages, the em-
ployer may request a de novo administrative hearing, which shall
be conducted in accordance with Title 10, Subtitle 2 of the State
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Government Article.

(4) On receipt of a request for a hearing, the Commissioner shall
schedule a hearing.

(5) If a hearing is not requested, the order to pay wages shall become
a final order of the Commissioner.

(i) If a petition for review is not filed within 30 days of
the issuance of the final order, the Commissioner may
proceed in District Court of the county where the em-
ployer resides or has a place of business to enforce
payment.

(ii)  In a proceeding under this subsection, the Commis-
sioner is entitled to judgment in the amount of the
order to pay wages and any interest due on a showing
that:

1. the order to pay wages and interest, if any, was
assessed against the employer;

2. no appeal is pending;

3. the ordered wages and interest, if any, are wholly or
partly unpaid; and

4. the employer was duly served with a copy of the
order to pay wages and interest, if any, in accor-
dance with this section.

§ 3-507.2. Action to recover unpaid wages

(a)

§3-5072

In general. -- Notwithstanding any remedy available under § 3-507
of this subtitle, if an employer fails to pay an employee in accordance
with § 3-502 or § 3-505 of this subtitle, after 2 weeks have elapsed
from the date on which the employer is required to have paid the wag-
es, the employee may bring an action against the employer to recover
the unpaid wages.

Award and costs. -- If, in an action under subsection (a) of this section,
a court finds that an employer withheld the wage of an employee in
violation of this subtitle and not as a result of a bona fide dispute, the
court may award the employee an amount not exceeding 3 times the
wage, and reasonable counsel fees and other costs.

Liability for unpaid wages. --

(1) In this subsection, “construction services” has the meaning stated
in § 3-901 of this title.
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(2)

In an action brought under subsection (a) of this section, a gen-
eral contractor on a project for construction services is jointly and
severally liable for a violation of this subtitle that is committed by
a subcontractor, regardless of whether the subcontractor is in a
direct contractual relationship with the general contractor.

A subcontractor shall indemnify a general contractor for any wag-
es, damages, interest, penalties, or attorney's fees owed as a result
of the subcontractor’s violation unless:

(i) indemnification is provided for in a contract between
the general contractor and the subcontractor; or

(ii) a violation of the subtitle arose due to a lack of
prompt payment in accordance with the terms of
the contract between the general contractor and the
subcontractor.

§ 3-508. Prohibited acts; penalties

(a)

(b)

Prohibited acts of employer. -- An employer may not willfully violate
this subtitle.

Prohibited acts of employee. -- An employee may not knowingly make
to a governmental unit or official of a governmental unit a false state-
ment with respect to any investigation or proceeding under this sub-
title, with the intent that the governmental unit or official consider or
otherwise act in connection with the statement.

Penalties. --

M

An employer who violates subsection (a) of this section is guilty of
a misdemeanor and on conviction is subject to a fine not exceed-
ing $ 1,000.

An employee who violates subsection (b) of this section is guilty of
a misdemeanor and on conviction is subject to a fine not exceed-
ing $ 500.

§ 3-509. Short title
This subtitle may be cited as the Maryland Wage Payment and Collection

Law.

§3-508
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Maryland Wage and Hour Law

Md. Code, Lab. & Empl. Art., §§ 3-401 — 3-431

§ 3-401. Definitions

(a)

(b)

()

In general. -- In this subtitle the following words have the meanings
indicated.

Employer. -- "Employer” includes a person who acts directly or indi-
rectly in the interest of another employer with an employee.

Federal Act. -- "Federal Act” means the federal Fair Labor Standards
Act of 1938.

§ 3-402. Legislative findings and purpose

(a)

Legislative findings. -- The General Assembly finds that wages in
some occupations in the State have been insufficient to provide ade-
quate maintenance and to protect health.

Statement of purpose. -- The purpose of this subtitle is to set mini-
mum wage standards in the State to:

(1) provide a maintenance level that is consistent with the needs of
the population for their efficiency, general well-being, and health;

(2) safeguard employers and employees against unfair competition;
(3) increase the stability of industry;
(4) increase the buying power of employees; and

(5) decrease the need to spend public money for the relief of employees.

§ 3-403. Scope of subtitle

This subtitle does not apply to an individual who:

(1) is employed in a capacity that the Commissioner defines, by regu-
lation, to be administrative, executive, or professional;

(2) isemployed in a nonadministrative capacity at an organized camp,
including a resident or day camp;

(3) is under the age of 16 years and is employed no more than 20
hours in a week;

(4) is employed as an outside salesman;
(5) is compensated on a commission basis;

(6) is a child, parent, spouse, or other member of the immediate fam-
ily of the employer;
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(7) is employed in a drive-in theater;

(8) is employed as part of the training in a special education program
for emotionally, mentally, or physically handicapped students un-
der a public school system;

(9) is employed by an employer who is engaged in canning, freezing,
packing, or first processing of perishable or seasonal fresh fruits,
vegetables, or horticultural commodities, poultry, or seafood;

(10) engages in the activities of a charitable, educational, nonprofit, or
religious organization if:

(i) the service is provided gratuitously; and
(i)  there s, in fact, no employer-employee relationship;

(11) is employed in a cafe, drive-in, drugstore, restaurant, tavern, or
other similar establishment that:

(i) sells food and drink for consumption on the premises;
and

(i) has an annual gross income of $ 400,000 or less;

(12) is employed in agriculture if, during each quarter of the preceding
calendar year, the employer used no more than 500 agricultur-
al-worker days;

(13) is engaged principally in the range production of livestock; or

(14

Ny

is employed as a hand-harvest laborer and is paid on a piece-rate
basis in an operation that, in the region of employment, has been
and customarily and generally is recognized as having been paid
on that basis, if:

(i) the individual:

1. commutes daily from the permanent residence of
the individual to the farm where the individual is
employed; and

2. during the preceding calendar year, was employed
in agriculture less than 13 weeks; or

(ii)  the individual:
1. isunder the age of 17,

2. is employed on the same farm as a parent of the
individual or a person standing in the place of the
parent; and

3. is paid at the same rate that an employee who is at
least 17 years old is paid on the same farm.
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This subtitle does not diminish:

(1) theright of employees to bargain collectively with their employers
through representatives whom the employees choose to establish
wages or other conditions of employment in excess of the appli-
cable minimum under this subtitle; or

(2) aright of an employee that is granted under the federal Act.

§ 3-405. Void agreements

An agreement to work for less than the wage required under this subtitle
is void.

§§ 3-406, 3-407. [Reserved]

Reserved.

§ 3-408. Powers to ascertain wages and obtain evidence

(@) Power to ascertain wages. -- The Commissioner may ascertain what
wage is paid in any occupation in the State.

(b) Evidence. --

(1) In an investigation under this subtitle, the Commissioner shall try
to negotiate with an employer to obtain the testimony or docu-
mentary evidence that is needed to determine whether a violation
exists.

(2) If the Commissioner is unable to obtain evidence by negotiation,
the Commissioner may issue a subpoena for the attendance of a
witness to testify or the production of documentary evidence that
relates to the subject matter of the complaint.

(3) Each application for a subpoena under this subsection shall:
(i) be under oath; and
(ii)  describe in detail:
1. the nature, purpose, and scope of the investigation;
2. each witness to be subpoenaed; and
3. each record to be inspected.

(4) A subpoena may not be issued unless the application is approved
by the Attorney General as to form and substance.

(5) If a person fails to comply with a subpoena issued under this sub-
section, on a complaint filed by the Commissioner, a circuit court
may compel compliance with the subpoena.
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§ 3-409. Advisory Committee on Wage and Hour Law
Repealed by Acts 1993, ch. 552, § 1, effective October 1, 1993.

§ 3-410. Regulations

In addition to any regulation specifically required by this subtitle, reg-
ulations that the Commissioner adopts to carry out this subtitle may
include:

nou

(1) definitions of the terms “administrative capacity’, “executive ca-

pacity”, "professional capacity”, and “outside salesman”;

(2) ascale of wages that is suitable for learners and apprentices but is
at least 80% of the minimum wage under this subtitle; and

(3) a wage for a special case or class of case if the Commissioner finds
the wage appropriate to:

(i) avoid undue hardship;

(i) prevent the curtailment of employment opportunity;
and

(iii) safeguard the minimum wage under this subtitle.

§§ 3-411, 3-412. [Reserved]

Reserved.

§ 3-413. Payment of minimum wage required
(a) Definitions. --
(1) In this section the following words have the meanings indicated.
(2) "Employer” includes a governmental unit.

(3) “Small employer” means an employer that employs 14 or fewer
employees.

(b) Except as provided in subsection (d) of this section and §§ 3-4131 and
3-414 of this subtitle, each employer shall pay:

(1) to each employee who is subject to both the federal Act and this
subtitle, at least the greater of:

(i)  the minimum wage for that employee under the fed-
eral Act; or

(ii)  the State minimum wage set under subsection (c) of
this section; and

(2) to each other employee who is subject to this subtitle, at least the
greater of:

(i) the highest minimum wage under the federal Act; or
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(i) the State minimum wage set under subsection (c) of
this section.

(c) State minimum wage. --

(1) Subject to § 3-4131 of this subtitle and except as provided in para-
graph (2) of this subsection, the State minimum wage rate is:

(i) for the 12-month period beginning July 1, 2017, $ 9.25
per hour;

(i)  for the 18-month period beginning July 1, 2018, $ 1010
per hour;

(iii)  for the 12-month period beginning January 1, 2020,
$ 11.00 per hour;

(iv) for the 12-month period beginning January 1, 2021,
$ 11.75 per hour;

(v) for the 12-month period beginning January 1, 2022,
$ 12.50 per hour;

(vi) for the 12-month period beginning January 1, 2023,
$ 13.25 per hour;

(vii) for the 12-month period beginning January 1, 2024,
$ 14.00 per hour; and

(viii) beginning January 1, 2025, $ 15.00 per hour.

(2) Subject to § 3-413.1 of this subtitle, the State minimum wage rate
for a small employer is:

(i) for the 18-month period beginning July 1, 2018, $ 10.10
per hour;

(i) for the 12-month period beginning January 1, 2020,
$ 11.00 per hour;

(iii)  for the 12-month period beginning January 1, 2021,
$ 11.60 per hour;

(iv) for the 12-month period beginning January 1, 2022,
$ 12.20 per hour;

(v) for the 12-month period beginning January 1, 2023,
$ 12.80 per hour;

(vi) for the 12-month period beginning January 1, 2024,
$13.40 per hour;

(vii) for the 12-month period beginning January 1, 2025,
$ 14.00 per hour;

(viii) for the 6-month period beginning January 1, 2026,
$ 14.60 per hour; and

(ix) beginning July 1, 2026, $ 15.00 per hour.
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(d)

An employer may pay an employee a wage that equals a rate of 85%
of the State minimum wage established under this section if the em-
ployee is under the age of 18 years.

§ 3-413.1. Temporary suspension of minimum wage increase as result
of negative employment statistics

(a)

(b)

§3-4131

“"Board"” defined. -- In this section, “Board” means the Board of Public
Works.

Annual determination of employment; exception. --

M

Subject to subsection (d) of this section and except as provided
in paragraph (2) of this subsection, on or before October 1, 2020,
and October 1 each year thereafter until October 1, 2024, the Board
shall determine whether the seasonally adjusted total employ-
ment from the Current Employment Statistics series as reported
by the U.S. Bureau of Labor Statistics for the most recent 6-month
period is negative as compared with the immediately preceding
6-month period.

The Board is not required to make a determination under para-
graph (1) of this subsection if the Board has previously temporarily
suspended an increase to the minimum wage rate specified under
§ 3-413(c) of this subtitle.

In general. --

M

()

Subject to subsection (d) of this section, the Board may temporar-
ily suspend an increase to the minimum wage rate specified under
§ 3-413(c) of this subtitle if the Board determined under subsection
(b)(1) of this section that the seasonally adjusted total employ-
ment is negative.

If the seasonally adjusted total employment is negative, the Board
may consider the performance of State revenues in the previous 6
months, as reported by the Office of the Comptroller, in determin-
ing whether to temporarily suspend an increase to the minimum
wage rate specified under § 3-413(c) of this subtitle.

Limitation. -- The Board may temporarily suspend an increase to the
minimum wage rate under subsection (c)(1) of this section only one
time.

Effect of suspension. -- If the Board temporarily suspends an increase
to the minimum wage rate specified under § 3-413(c) of this subtitle:

M

the minimum wage rate in effect for the period beginning the
following January 1 shall remain the same as the rate that was in
effect for the immediately preceding 12-month period;
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(2) the remaining minimum wage rates specified in § 3-413 of this
subtitle shall take effect 1 year later than the date specified,;

(3) the Board shall notify the Commissioner that the minimum wage
rate increase for the period beginning the following January 1 is
suspended for 1 year; and

(4) a rate increase under §§ 7-307, 16-201.3, and 16-201.4 of the Health
- General Article for the immediately following fiscal year may not
go into effect.

§ 3-414. Individuals with disabilities [Subject to amendment effective
October 1, 2020; amended version follows this section]

(a)

§ 3-414

"Federal certificate” defined. -- In this section, "federal certificate”
means a certificate that the United States Department of Labor issues
to a work activities center or other sheltered workshop to allow the
workshop to pay an individual less than the wage otherwise required
for that individual under the federal Act.

Authority to waive minimum wage; when not authorized. --

(1) Subject to the limitations in this section, the Commissioner may
authorize a work activities center or other sheltered workshop to
pay an employee with a disability less than the minimum wage
otherwise required under this subtitle for the employee.

(2) The Commissioner may not authorize a work activities center or
other sheltered workshop to pay an employee with a disability less
than the minimum wage under paragraph (1) of this subsection if
the work activities center or workshop was not authorized to do
so before October 1, 2016.

(3) A work activities center or other sheltered workshop may pay a
new employee with a disability less than the minimum wage un-
der paragraph (1) of this subsection only if the requirements of
§ 7-1014 of the Health - General Article are met.

Grant of authority. --

(1) To authorize a work activities center or other sheltered workshop
to pay less than the minimum wage, the Commissioner shall:

(i)  issue a State certificate that sets wages for employees
of the workshop;

(i)  accept a federal certificate for the workshop; or
(iii) grant an exception for the workshop but only if:

1. the Commissioner has not issued a State certificate
for the workshop;
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2. the workshop is not eligible for a federal certificate;
and

3. the Commissioner investigates and holds a hearing
on the exception.

(2) The Commissioner shall accept a federal certificate if a work activ-
ities center or other sheltered workshop submits that certificate to
the Commissioner within 10 days after the workshop receives the
certificate.

Term of certificate. --

(1) Each certificate that the Commissioner issues under this section
shall state the period for which the certificate is in effect.

(2) The acceptance of a federal certificate does not apply automat-
ically to an individual whom a work activities center or other
sheltered workshop continues to employ after the individual com-
pletes a training program that the workshop runs.

Revocation of acceptance. --
(1) The Commissioner may revoke acceptance of a federal certificate
if:
(i) the United States Department of Labor revokes the
federal certificate; or

(i) at any time before revocation by the Department of
Labor and after an investigation and hearing, the Com-
missioner finds good cause to revoke the acceptance.

(2) The Commissioner shall send notice of a hearing under this sub-
section, by certified mail, to the holder of the federal certificate at
least 30 days before the hearing.

§ 3-414. Individuals with disabilities (Amendment effective October
1, 2020.)

(a)

§3-414

"Federal certificate” defined. -- In this section, "federal certificate”
means a certificate that the United States Department of Labor issues
to a work activities center or other sheltered workshop to allow the
workshop to pay an individual less than the wage otherwise required
for that individual under the federal Act.

Waiver of minimum wage prohibited; exceptions. --

(1) Beginning October 1, 2020, the Commissioner may not authorize
a work activities center or other sheltered workshop to pay an
employee with a disability less than the minimum wage otherwise
required under this subtitle for the employee.
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()

(2) Beginning October 1, 2020, a work activities center or workshop
may pay an employee with a disability less than the federal pre-
vailing wage of pay to the extent authorized by federal law if the
work activities center or other sheltered workshop:

(i) was authorized by the Commissioner before October
1, 2016, to pay an employee with a disability less than
the minimum wage that was otherwise required un-
der this subtitle for the employee through the accep-
tance of a federal certificate; and

(i) the work activities center or workshop maintains the
federal certificate.

Submission of federal certificate for exception from minimum wage
requirements. -- The Commissioner shall accept a federal certificate
if a work activities center or other sheltered workshop submits that
certificate to the Commissioner within 10 days after the workshop re-
ceives the certificate.

Term of certificate. --

(1) Each certificate that the Commissioner issues under this section
shall state the period for which the certificate is in effect.

(2) The acceptance of a federal certificate does not apply automat-
ically to an individual whom a work activities center or other
sheltered workshop continues to employ after the individual com-
pletes a training program that the workshop runs.

Revocation of acceptance. --
(1) The Commissioner may revoke acceptance of a federal certificate
if:
(i) the United States Department of Labor revokes the
federal certificate; or

(ii)  at any time before revocation by the Department of
Labor and after an investigation and hearing, the Com-
missioner finds good cause to revoke the acceptance.

(2) The Commissioner shall send notice of a hearing under this sub-
section, by certified mail, to the holder of the federal certificate at
least 30 days before the hearing.

§ 3-415. Payment of overtime.

(a)

§ 3-415

General requirement. -- Except as otherwise provided in this section,
each employer shall pay an overtime wage of at least 1.5 times the usu-
al hourly wage, computed in accordance with § 3-420 of this subtitle.

Exceptions for employers. -- This section does not apply to an
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employer that is:

M

subject to 49 U.S.C. § 10501;

(2) a nonprofit concert promoter, legitimate theater, music festival,
music pavilion, or theatrical show; or
(3) an amusement or recreational establishment, including a swim-
ming pool, if the establishment:
(i) operates for no more than 7 months in a calendar
year; or
(i) for any 6 months during the preceding calendar year,
has average receipts that do not exceed one-third of
the average receipts for the other 6 months.
(c) Exceptions for employees. -- This section does not apply to an em-

ployer with respect to:

M

(2)

(3)

an employee for whom the United States Secretary of Transporta-
tion may set qualifications and maximum hours of service under
49 U.S.C. § 31502;

a mechanic, partsperson, or salesperson who primarily sells or ser-
vices automobiles, farm equipment, trailers, or trucks, if the em-
ployer is engaged primarily in selling those vehicles to ultimate
buyers and is not a manufacturer;

a driver if the employer is engaged in the business of operating
taxicabs; or

unless a collective bargaining agreement between an employer
and a labor organization provides otherwise, an employee of the
employer if:

(i)  the employer is subject to Title Il of the federal Rail-
way Labor Act;

(i)  the employer does not require the employee to work
more than 40 hours during 1 workweek; and

(iii) the employee voluntarily enters into an agreement
with another employee to trade scheduled work
hours and as a result the employee works more than
40 hours during a single workweek.

§8§ 3-416, 3-417. [Reserved]

Reserved.

§ 3-418. Cost of advantages

(@) "Board, lodging, or other advantage” defined. -- In this section, "board,
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lodging, or other advantage” means a facility or service that an em-
ployer customarily provides to an employee.

Inclusion in wage. -- Unless a collective bargaining agreement ex-
cludes board, lodging, or other advantage from the wage of an em-
ployee, an employer may include, as part of the wage, the cost that the
employer incurs in providing the advantage to the employee.

Cost. -- An employer shall compute the cost of board, lodging, or other
advantage in accordance with the regulations that the Commissioner
adopts.

Regulations. -- The Commissioner may provide, by regulation, for
computation of the cost of board, lodging, or other advantage on the
basis of:

(1) the actual cost; or

(2) the reasonable cost of the board, lodging, or other advantage for
a defined class of employees and in a defined area, based on:

(i)  the average cost to the employer or groups of em-
ployers who are situated similarly;

(i) the average value to groups of employees; or

(iii) any other appropriate measure of fair value.

§ 3-419. Tips

(a)

§ 3-419

Scope of section. --

(1) This section applies to each employee who:

(i) is engaged in an occupation in which the employee
customarily and regularly receives more than $ 30
each month in tips;

(i)  has been informed by the employer about the provi-
sions of this section; and

(iii)  has kept all of the tips that the employee received.

(2) Notwithstanding paragraph (1)(iii) of this subsection, this section
does not prohibit the pooling of tips.

Computation of wage. -- Subject to the limitations in this section, an
employer may include, as part of the wage of an employee to whom
this section applies:

(1) an amount that the employer sets to represent the tips of the
employee; or

(2) if the employee or representative of the employee satisfies the
Commissioner that the employee received a lesser amount in tips,
the lesser amount.
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(0)

Limit. -- The tip credit amount that the employer may include under
subsection (b) of this section may not exceed the minimum wage es-
tablished under § 3-413 of this subtitle for the employee less $ 3.63.

Regulations. --

(1) The Commissioner shall adopt regulations, in consultation with
payroll service providers and restaurant industry trade group rep-
resentatives, to require restaurant employers that include a tip
credit as part of the wage of an employee to provide tipped em-
ployees with a written or electronic wage statement for each pay
period that shows the effective hourly tip rate as derived from
employer-paid cash wages plus all reported tips for tip credit
hours worked each workweek of the pay period.

(2) The Commissioner shall provide notification of the tip credit wage
statement regulations on the Department's website.

§ 3-420. Overtime.

(a)

§3-420

In general. -- Except as otherwise provided in this section, an em-
ployer shall compute the wage for overtime under § 3-415 of this sub-
title on the basis of each hour over 40 hours that an employee works
during 1 workweek.

Music or theater craft or trade. -- Notwithstanding § 3-415(b)(2) of
this subtitle, an employer that is not a nonprofit organization and is
a concert promoter, legitimate theater, music festival, music pavilion,
or theatrical show shall pay overtime for a craft or trade employee as
required in subsection (a) of this section.

Farm work. -- The wage for overtime may be computed on the basis
of each hour over 60 hours that an employee works during 1 workweek
for an employee who:

(1) is engaged in agriculture; and
(2) is exempt from the overtime provisions of the federal Act.

Bowling establishments; infirmaries. -- The wage for overtime may be
computed on the basis of each hour over 48 hours that an employee
works during 1 workweek:

(1) for an employee of a bowling establishment; and
(2) for an employee of an institution that:
(i) is not a hospital; but
(i) is engaged primarily in the care of individuals who:

1. are aged, intellectually disabled, or sick or have a
mental disorder; and

2. reside at the institution.
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§ 3-421. Involuntary overtime prohibition

(a)

§ 3-421

“Nurse” defined. -- In this section, “nurse” means a licensed practical
nurse or a registered nurse as defined in § 8-101 of the Health Occupa-
tions Article.

Overtime prohibited. -- Except as provided in subsections (c) and (d)
of this section, an employer may not require a nurse to work more than
the regularly scheduled hours according to the predetermined work
schedule.

Overtime prohibited -- Exceptions. -- A nurse may be required to work
overtime if:

(1) the work is a consequence of an emergency situation which could
not have been reasonably anticipated;

(2) the emergency situation is nonrecurring and is not caused by or
aggravated by the employer’s inattention or lack of reasonable
contingency planning;

(3) the employer has exhausted all good faith, reasonable attempts to
obtain voluntary workers during the succeeding shifts;

(4) the nurse has critical skills and expertise that are required for the
work;

(5) the standard of care for a patient assignment requires continuity
of care through completion of a case, treatment, or procedure; and

(i) the employer has informed the nurse of the basis for
the employer’s direction; and

(ii)  that basis satisfies the other requirements for manda-
tory overtime listed under this subsection.

Overtime prohibited -- Additional exceptions. -- In addition to the
provisions of subsection (c) of this section, a nurse may be required to
work overtime if:

(1) a condition of employment includes on-call rotation; or
(2) the nurse works in community-based care.

Construction. -- This section may not be construed to prohibit a nurse
from voluntarily agreeing to work more than the number of scheduled
hours provided in this section.

Responsibility for patient'’s care. --

(1) Except as provided in subsections (c) and (d) of this section, a
nurse may not be considered responsible for the care of a patient
beyond the nurse's predetermined work schedule if the nurse:
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(i) has notified another appropriate nurse of the pa-
tient's status; and

(i) has transferred responsibility for the patient's care
to another appropriate nurse or properly designated
individual.

(2) The employer shall exhaust all good faith, reasonable attempts to
ensure that appropriate staff is available to accept responsibility
for a patient’s care beyond a nurse's predetermined work schedule.

§ 3-422. [Reserved]

Reserved.

§ 3-423. Copies and posting of law

(@) Copies. -- On request by an employer, the Commissioner shall provide
without charge a copy of any summary or regulation to the employer.

(b) Place for posting. -- Each employer shall keep posted conspicuously in
each place of employment:

(1) a summary of this subtitle that the Commissioner approves; and

(2) a copy or summary of each regulation that is adopted to carry out
this subtitle.

§ 3-424. Wage records

Each employer shall keep, for at least 3 years, in or about the place of

employment, a record of:

(1) the name, address, and occupation of each employee;

(2) the rate of pay of each employee;

(3) the amount that is paid each pay period to each employee;

(4) the hours that each employee works each day and workweek; and
)

(5) other information that the Commissioner requires, by regulation,

as reasonable to enforce this subtitle.

§ 3-425. Inspection of wage records
(@) Required. -- The Commissioner shall enter a place of employment to:

(1) question employees to determine whether an employer has been
and is complying with this subtitle and regulations adopted to
carry out this subtitle;

(2) inspect and copy each record that an employer keeps on wages
and hours of employees; and
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(3) require each employer:

(i) to attest to the truthfulness of each record that is
copied and to sign the copy; or

(ii)  at the option of the employer, to submit a complete,
written statement about the wages, hours, name, and
address of each employee, on forms that the Commis-
sioner provides or approves.

(b) Confidentiality. -- Each record or statement that the Commissioner
or an authorized representative of the Commissioner obtains under
subsection (a) of this section is confidential and may be shown only to
the Commissioner, a court, or a member of the Committee.

§ 3-426. Judicial review and enforcement
(@) Review allowed. --

(1) A person aggrieved by a regulation or order to pay wages that the
Commissioner adopts under this subtitle may file a complaint in
circuit court for the county within 60 days after the date of publi-
cation of the regulation or order to pay wages to have it modified
or set aside.

(2) A copy of the complaint shall be served on the Commissioner.

(b) Effect of filing. -- Unless the court specifically orders otherwise, the
commencement of proceedings under this section may not operate as
a stay of the regulation or order to pay wages.

(c) Scope of review. --

(1) The court shall determine whether a regulation or order to pay
wages is in accordance with law.

(2) If a finding of fact is supported by substantial evidence, the find-
ing is conclusive.

§ 3-427. Action against employer by or for employee

(@) Action by employee. -- If an employer pays an employee less than the
wage required under this subtitle, the employee may bring an action
against the employer to recover:

(1) the difference between the wage paid to the employee and the
wage required under this subtitle;

(2) an additional amount equal to the difference between the wage
paid to the employee and the wage required under this subtitle as
liguidated damages; and

(3) counsel fees and other costs.
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(b) Assignment of claims. -- On the written request of an employee who
is entitled to bring an action under this section, the Commissioner may:

(1) take an assignment of the claim in trust for the employee;

(2) ask the Attorney General to bring an action in accordance with this
section on behalf of the employee; and

(3) consolidate 2 or more claims against an employer.

(c) Defense. -- The agreement of an employee to work for less than the
wage to which the employee is entitled under this subtitle is not a
defense to an action under this section.

(d) Damages and costs. --

(1) If a court determines that an employee is entitled to recovery in an
action under this section, the court shall award to the employee:

(i) the difference between the wage paid to the employ-
ee and the wage required under this subtitle;

(i)  except as provided in paragraph (2) of this subsection,
an additional amount equal to the difference between
the wage paid to the employee and the wage required
under this subtitle as liquidated damages; and

(iii) reasonable counsel fees and other costs.

(2) If an employer shows to the satisfaction of the court that the em-
ployer acted in good faith and reasonably believed that the wages
paid to the employee were not less than the wage required under
this subtitle, the court shall:

(i) determine that liquidated damages should not be
awarded; or

(i)  award, as liquidated damages, any amount less than
the amount specified in paragraph (1)(ii) of this
subsection.

§ 3-428. Prohibited acts; penalties

(@) "Complaint” defined. -- In this section, “complaint” includes a written
or oral complaint, claim, or assertion of right by an employee, regard-
ing the payment of wages under this subtitle, that is made to:

(1) the employer or a supervisor, manager, or foreman employed by
the employer whether it is made through the employer’s internal
grievance process or otherwise; or

(2) the Commissioner or an authorized representative of the
Commissioner.

(b) Prohibited acts of employers. --
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(1) An employer may not:

(i) pay or agree to pay less than the wage required under
this subtitle;

(ii)  hinder or delay the Commissioner or an authorized
representative of the Commissioner in the enforce-
ment of this subtitle;

(iii) take adverse action against an employee because the
employee:

1. makes a complaint that the employee has not been
paid in accordance with this subtitle;

2. brings an action under this subtitle or a proceeding
that relates to the subject of this subtitle; or

3. has testified in an action under this subtitle or a pro-
ceeding related to the subject of this subtitle; or

(iv) violate any other provision of this subtitle.

(2) Adverse action prohibited under paragraph (1) of this subsection
includes:
(i) discharge;
(ii) demotion;
(iii)  threatening the employee with discharge or demo-
tion; and

(iv) any other retaliatory action that results in a change
to the terms or conditions of employment that would
dissuade a reasonable employee from making a com-
plaint, bringing an action, or testifying in an action
under this subtitle.

(c)  Prohibited acts of employees. -- An employee may not:

(1) make a groundless or malicious complaint to the Commissioner or
an authorized representative of the Commissioner;

(2) in bad faith, bring an action under this subtitle or a proceeding
related to the subject of this subtitle; or

(3) in bad faith, testify in an action under this subtitle or a proceeding
related to the subject of this subtitle.

(d) Penalty. -- A person who violates any provision of this section is guilty
of a misdemeanor and on conviction is subject to a fine not exceeding
$1,000.

(e) Standard of proof. -- An employer may not be convicted under this
section unless the evidence demonstrates that the employer had

§ 3-428 99 Rev 8/4/2020



DCWAGELAW

LAW OFFICE OF JUSTIN ZELIKOVITZ

Maryland Wage and Hour Law

knowledge of the relevant complaint, testimony, or action for which
the prosecution for retaliation is sought.

§§ 3-429, 3-430. [Reserved]

Reserved.

§ 3-431. Short title
This subtitle may be cited as the Maryland Wage and Hour Law.
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Maryland Workplace Fraud Act

"MWFA"
Md. Code, Lab. & Empl. Art., §§ 3-901 — 3-920

§ 3-901. Definitions

(a)

(b)

(d)

§3-901

In general. -- In this subtitle the following words have the meanings
indicated.
Construction services. -- "Construction services” includes the follow-

ing services provided in connection with real property:

(1) building;

(2) reconstructing;

(3) improving;

(4) enlarging;

(5) painting;

(6) altering;

(7) maintaining; and

(8) repairing.

Employer. -- “"Employer” means any person that employs an individual

in the State.

Exempt person. -- “Exempt person” means an individual who:

(1) performs services in a personal capacity and employs no individu-
als other than:

(i) a spouse of the exempt person;
(i)  children of the exempt person; or
(iii) parents of the exempt person;

(2) performs services free from direction and control over the means
and manner of providing the services, subject only to the right of
the person or entity for whom services are provided to specify the
desired result;

(3) furnishes the tools and equipment necessary to provide the
service;

(4) operates a business that is considered inseparable from the indi-

vidual for purposes of taxes, profits, and liabilities:
(i) in which the individual:

1. owns all of the assets and profits of the business; and
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(h)

§3-901

2. has sole, unlimited, personal liability for all of the debts
and liabilities of the business, unless the business is or-
ganized as a single-owned corporate entity, to which
sole, unlimited personal liability does not apply; and

(i)  for which:
1. the individual does not pay taxes for the business sep-

arately but reports business income and losses on the
individual's personal tax return; and

2. if the business is organized as a corporate entity and
the individual otherwise qualifies as an exempt person
under this subsection, the individual files a separate
federal informational tax return for the entity as re-
quired by law;

(5) exercises complete control over the management and operations
of the business; and

(6) exercises the right and opportunity on a continuing basis to per-
form the services of the business for multiple entities at the indi-
vidual's sole choice and discretion.

Knowingly. -- "Knowingly” means having actual knowledge, deliberate
ignorance, or reckless disregard for the truth.

Landscaping services. -- “Landscaping services” includes the following
services:

(1) garden maintenance and planting;

(2) lawn care including fertilizing, mowing, mulching, seeding, and

spraying;
(3) seeding and mowing of highway strips;
(4) sod laying;
(5) turf installation, except artificial;
(6) ornamental bush planting, pruning, bracing, spraying, and remov-

al; and

(7) ornamental tree planting, pruning, bracing, spraying, and remov-
al.

Place of business. --

(1) "Place of business” means the office or headquarters of the em-
ployer.

(2) “Place of business” does not include a work site at which the em-
ployer has been contracted to perform services.

Public body. -- “Public body” means:
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(1) the State;
(2) a unit of State government or an instrumentality of the State; or

(3) any political subdivision, agency, person, or entity that is a party
to a contract for which 50% or more of the money used is State
money.

§ 3-902. Scope
This subtitle applies only to the following industries:
(1) construction services; and

(2) landscaping services.

§ 3-903. Failure to properly classify employee

(a) Prohibition. -- An employer may not fail to properly classify an in-
dividual who performs work for remuneration paid by the employ-
er.

(b)  What constitutes failure to properly classify. -- An employer has failed
to properly classify an individual when an employer-employee rela-
tionship exists as determined under subsection (c) of this section but
the employer has not classified the individual as an employee.

(c) Presumption of creation of employer-employee relationship; excep-

tions. --

(1) Except as provided in § 3-903.1 of this subtitle, for purposes of
enforcement of this subtitle only, work performed by an individual
for remuneration paid by an employer shall be presumed to create
an employer-employee relationship, unless:

(i) theindividual is an exempt person; or
(i) an employer demonstrates that:

1. the individual who performs the work is free from con-
trol and direction over its performance both in fact and
under the contract;

2. the individual customarily is engaged in an indepen-
dent business or occupation of the same nature as that
involved in the work; and

3. the work is:

A. outside of the usual course of business of the per-
son for whom the work is performed; or

B. performed outside of any place of business of the
person for whom the work is performed.
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(2) Work is outside of the usual course of business of the person for
whom it is performed under paragraph (1) of this subsection if:

(i)  the individual performs the work off the employer’s
premises,

(i) the individual performs work that is not integrated into the
employer's operation; or

(iii)  the work performed is unrelated to the employer's busi-
ness.

(3) By contract, an employer may engage another business entity,
which may have its own employees, to do the same type of work
in which the employer engages, at the same location where the
employer is working, without establishing an employer-employee
relationship between the two contracting entities.

(d) Regulations. -- The Commissioner shall adopt regulations to explain
further and provide specific examples of the application of subsection
(c) of this section.

§ 3-903.1. Presumption that employer-employee relationship exists
inapplicable in certain situations.

The presumption that an employer-employee relationship exists under
§ 3-903(c)(1) of this subtitle does not apply if:

(1) an employer produces for inspection by the Commissioner:

(i) a written contract, signed by the employer and business en-
tity, that:
1. describes the nature of the work to be performed by
the business entity;

2. describes the remuneration to be paid for the work
performed by the business entity; and

3. includes an acknowledgment by the business entity of
the business entity’'s obligations under this article to:

A.  withhold, report, and remit payroll taxes on be-
half of all employees working for the business
entity;

B. pay unemployment insurance taxes for all em-
ployees working for the business entity; and

C. maintain workers’ compensation insurance;

(i) an affidavit signed by the business entity indicating that the
business entity is an independent contractor who is available
to work for other business entities;
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(iii)  a current certificate of status of the business entity, issued
by the State Department of Assessments and Taxation, indi-
cating that the business entity is in good standing; and

(iv) proof that the business entity holds all occupational licens-
es required by State and local authorities for the work per-
formed; and

(2) the employer provided to each individual classified as an indepen-
dent contractor or exempt person a written notice under § 3-914
of this subtitle.

§ 3-904. Knowing failure to properly classify employee

(@) Prohibition. -- An employer may not knowingly fail to properly classify
an individual who performs work for remuneration paid by the em-
ployer.

(b)  What constitutes knowing failure to classify. -- An employer has
knowingly failed to properly classify an individual when:

(1) an employer-employee relationship exists as determined under
§ 3-903(c) of this subtitle; and

(2) the employer has knowingly failed to properly classify the individ-
ual as an employee.

(c) Evidence. -- The Commissioner shall consider, as strong evidence that
the employer did not knowingly fail to properly classify an individual,
whether:

(1) before a complaint was filed against the employer or the Commis-
sioner began an investigation of the employer, the employer:

(i) sought and obtained evidence that the individual:
1. is an exempt person; or
2. as an independent contractor:

A. withholds, reports, and remits payroll taxes on
behalf of all individuals working for the inde-
pendent contractor;

B.  pays unemployment insurance taxes for all indi-
viduals working for the independent contractor;
and

C.  maintains workers' compensation insurance; and

(ii)  provided to the exempt person or independent contractor a
written notice as required by § 3-914 of this subtitle; or

(2) the employer:
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(i)
1. classifies all workers who perform the same or sub-
stantially the same tasks for the employer as inde-
pendent contractors; and

2. reports the income of the workers to the Internal
Revenue Service as required by federal law; and

(ii)  has received a determination from the Internal Revenue Ser-
vice that the individual or a worker who performs the same
or substantially the same task as the individual is an inde-
pendent contractor.

Regulations. -- The Commissioner shall adopt regulations to provide
guidance as to what constitutes the evidence relevant to the determi-
nation of whether an employer knowingly failed to properly classify an
employee.

§ 3-905. Investigation

(a)

§3-905

In general. -- The Commissioner shall investigate as necessary to de-
termine compliance with this subtitle and regulations adopted under
this subtitle.

Confidentiality of written or oral statement. --

(1)  Any written or oral complaint or statement made by a person as
part of an investigation under this section is confidential and may
not be disclosed without the consent of the person until the inves-
tigation is concluded and a citation is issued.

(2) Any written or oral statement made by an individual alleged to
be employed by the respondent as part of an investigation under
this section is confidential and may not be disclosed without the
consent of the individual.

Commissioner may enter place of business. -- The Commissioner may
enter a place of business or work site to:

(1) observe work being performed;

(2) interview individuals on the work site, including those identified
as employees and independent contractors; and

(3) review and copy records.
Production of records. --
(1) The Commissioner may require each employer to:

(i) subject to paragraph (2) of this subsection, identify and
produce for copying or inspection all records relevant to the
classification of each individual;
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(ii)  attest to the truthfulness of each record that is copied in ac-
cordance with subsection (c)(3) of this section or each copy
of a record that is provided to the Commissioner under item
(i) of this paragraph and to sign the copy; or

(iii) at the option of the employer, submit a written statement
about the classification of each employee on the form provid-
ed by the Commissioner, with any relevant records attached.

(2) An employer may comply with a requirement to produce records
under paragraph (1)(i) of this subsection by producing copies of
the records.

Fine for failure to produce records. -- An employer that fails to produce
records for copying or inspection or a written statement under sub-
section (d) of this section within 30 business days after the Commis-
sioner's request, or an extension of time mutually agreed on by both
parties, shall be subject to a fine not exceeding $ 500 per day for each
day the records are not produced.

Subpoena. --

(1) The Commissioner may issue a subpoena for testimony and the
production of records.

(2) If a person fails to comply with a subpoena issued under this sub-
section, the Commissioner may file a complaint in the circuit court
for the county where the person resides, is employed, or has a
place of business, requesting an order directing compliance with
the subpoena.

§ 3-906. Citation

(a)

§3-906

Issuance. -- After the employer has provided all the records requested
under § 3-905(d) of this subtitle, the Commissioner shall issue a cita-
tion to the employer or close the investigation within 90 days.

Contents. -- Each citation shall:
(1) describe in detail the nature of the alleged violation;

(2) cite the provision of this subtitle or any regulation that the em-
ployer is alleged to have violated; and

(3) state the civil penalty, if any, that the Commissioner proposes to
assess.

Mailing to employer. -- Within a reasonable time after issuance of a
citation, the Commissioner shall send by certified mail to the employer:

(1) a copy of the citation; and

(2) notice of the opportunity to request a hearing.
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(d)

Written request for hearing. -- Within 15 days after an employer receives
a notice under subsection (c) of this section, the employer may submit a
written request for a hearing on the citation and proposed penalty.

Citation becomes final order if hearing not requested within time peri-
od. -- If a hearing is not requested within 15 days, the citation, includ-
ing any penalties, shall become a final order of the Commissioner.

Delegation of authority to hold hearing; time of hearing. --

(1) If the employer requests a hearing, the Commissioner shall del-
egate to the Office of Administrative Hearings the authority to
hold a hearing and issue findings of fact, conclusions of law, and
an order, and assess a penalty under § 3-909 of this subtitle in
accordance with Title 10, Subtitle 2 of the State Government Arti-
cle.

(2) The employer is entitled to a hearing within 90 days after a timely
request is made under this subsection, unless the employer waives
that right.

Copies of all relevant evidence. -- Within 15 days after a request, in
accordance with Title 4 of the General Provisions Article and the ap-
plicable regulations of the Department and the Office of Administra-
tive Hearings, the Commissioner shall provide copies of all relevant
evidence, including a list of potential witnesses, on which the Com-
missioner intends to rely at any administrative hearing under this sub-
title.

Burden of proof. -- The Commissioner has the burden of proof to show
that an employer has knowingly failed to properly classify an individ-
ual as an employee.

Final order. -- A decision of an administrative law judge issued in ac-
cordance with Title 10, Subtitle 2 of the State Government Article shall
become a final order of the Commissioner.

Judicial review. -- Any party aggrieved by a final order of the Commis-
sioner under subsection (i) of this section may seek judicial review and
appeal under §§ 10-222 and 10-223 of the State Government Article.

§ 3-907. Finding of violation and compliance

(a)

§3-907

Notice to other agencies. -- If, after investigation, the Commissioner
determines that an employer failed to properly classify an individual as
an employee in violation of § 3-903 of this subtitle, or knowingly failed
to properly classify as an employee an employee in violation of § 3-904
of this subtitle, and issues a citation, the Commissioner shall notify
the Comptroller, the Office of Unemployment Insurance, the Insurance
Administration, and the Workers' Compensation Commission to enable
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these agencies to assure an employer's compliance with their laws,
utilizing their own definitions, standards, and procedures.

Compliance requirements for violation of § 3-903. --

(1) An employer found in violation of § 3-903 of this subtitle by a final
order of a court or an administrative unit shall be required, within
45 days after the final order:

(i)  to pay restitution to any individual not properly classified;
and

(i) to otherwise come into compliance with all applicable labor
laws, including those related to income tax withholding, un-
employment insurance, wage laws, and workers' compensa-
tion.

(2) The requirement for compliance with applicable labor laws under
paragraph (1)(ii) of this subsection may include requiring the em-
ployer to enter into an agreement, within 45 days after the fi-
nal order, with a governmental unit for payment of any amounts
owed by the employer to the unit.

(3) The requirement for compliance with applicable labor laws under
paragraph (1)(ii) of this subsection:

(i) may not require payments for more than a 12-month period;
and

(i) may not require payments due for a period before the
12-month period before the citation was issued.

Compliance requirements for violation of § 3-904. -- An employer
found in violation of § 3-904 of this subtitle by a final order of a court
or an administrative unit shall be required, within 45 days after the
final order:

(1) to pay restitution to any individual not properly classified; and

(2) to otherwise come into compliance with all applicable labor laws,
including those related to income tax withholding, unemployment
insurance, wage laws, and workers’ compensation.

§ 3-908. Civil penalty -- Violation of § 3-903

(a)

§3-908

No penalty for timely compliance. -- An employer in violation of
§ 3-903 of this subtitle who comes into timely compliance with all
applicable labor laws as required by § 3-907(b) of this subtitle may not
be assessed a civil penalty.

Amount. --

(1) An employer in violation of § 3-903 of this subtitle who fails to
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(Q)

(d)

§3-90
(a)

§3-909

come into timely compliance with all applicable labor laws as re-
quired by § 3-907(b) of this subtitle shall be assessed a civil penalty
of up to $ 1,000 for each employee for whom the employer is not
in compliance.

(2) In determining the amount of the penalty, the Commissioner shall
consider the factors set forth in § 3-909(b) of this subtitle.

Number of final orders. --

(1) An employer may be assessed civil penalties under this section by
only one final order of a court or administrative unit for the same
actions constituting noncompliance with applicable labor laws as
required by § 3-907(b) and (c) of this subtitle.

(2) Notwithstanding paragraph (1) of this subsection, an employer
may be ordered to make restitution, pay any interest due, and oth-
erwise comply with all applicable laws and regulations by multiple
final orders of a court and all relevant administrative units, includ-
ing the Comptroller, the Office of Unemployment Insurance, the
Insurance Administration, and the Workers' Compensation Com-
mission.

Prospective effect of penalty. -- Any penalty issued under this section
against an employer shall be in effect against any successor corpora-
tion or business entity that:

(1) has one or more of the same principals or officers as the employer
against whom the penalty was assessed; and

(2) is engaged in the same or equivalent trade or activity.

9. Civil penalty -- Violation of § 3-904

Amount. -- An employer found to have knowingly failed to properly
classify an individual in violation of § 3-904 of this subtitle shall be
assessed a civil penalty of up to $ 5000 for each employee who was
not properly classified.

Considerations. -- In determining the amount of the penalty, the Com-
missioner or the administrative law judge shall consider:

1) the gravity of the violation;

2) the size of the employer’s business;
4) the employer's history of violations under this subtitle; and

(

(2)

(3) the employer's good faith;
(4)

(5)

whether the employer:

(i) has been found, by a court or an administrative unit, to have
deprived the employee of any rights to which the employee
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(9)

§3-909

would have been entitled under a State protective labor law,
including but not limited to:

1. any provision of this article;

2. the State prevailing wage law, under §§ 17-221 and 17-
222 of the State Finance and Procurement Article; or

3. the living wage law, under § 18-108 of the State Finance
and Procurement Article; and

(i)  has made restitution and come into compliance with all
such State protective labor laws with respect to the
employee.

Restitution. -- If the court or an administrative unit determines that
an individual or class of individuals is entitled to restitution as a result
of the employer’s violation of § 3-904 of this subtitle, the court or
administrative unit:

(1) shall award each individual any restitution to which the individual
may be entitled; and

(2) may award each individual an additional amount up to three times
the amount of such restitution.

Double administrative penalties. -- An employer in violation of § 3-904
of this subtitle may be assessed double the administrative penalties
set forth in subsection (a) of this section if the employer has been
found previously to have violated this subtitle by a final order of a
court or an administrative unit.

Administrative penalty for three or more violations. -- An employer
who has been found by a final order of a court or an administrative unit
to have violated § 3-904 of this subtitle three or more times may be
assessed an administrative penalty of up to $ 20,000 for each employ-
ee.

Number of final orders. --

(1) An employer may be assessed civil penalties under this section
or § 8-2011 or § 9-4021 of this article by only one final order of
a court or administrative unit for the same actions constituting a
violation of this subtitle.

(2) Notwithstanding paragraph (1) of this subsection, an employer
may be ordered to make restitution, pay any interest due, and
otherwise comply with all applicable laws and regulations by or-
ders of a court and all relevant administrative units, including the
Comptroller, the Office of Unemployment Insurance, the Insurance
Administration, and the Workers' Compensation Commission.

Prospective effect of penalty. -- Any penalty issued under this section
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against an employer shall be in effect against any successor corpora-
tion or business entity that:

M

(2)

has one or more of the same principals or officers as the employer
against whom the penalty was assessed, unless the principal or
officer did not or with the exercise of reasonable diligence could
not know of the violation for which the penalty was imposed; and

is engaged in the same or equivalent trade or activity.

§ 3-910. Cooperation among various agencies

As authorized by State and federal law, units within the Maryland Department
of Labor and the Department of Budget and Management, the Secretary of
State, the Comptroller, the Maryland Insurance Administration, and other State
agencies shall cooperate and share information concerning any suspected fail-
ure to properly classify an individual as an employee.

§ 3-911. Civil action

(a)

In general. --

M

Except as provided in paragraph (2) of this subsection, an individu-
al who has not been properly classified as an employee may bring
a civil action for economic damages against the employer for any
violation of this subtitle.

An individual may not bring a civil action under this section if a
final order of an administrative unit or of a court has been issued
under § 3-906 of this subtitle.

Timing. -- An action filed under this section shall be filed within 3
years after the date the cause of action accrues.

Relief. -- If the court determines that an individual or class of individ-
uals is entitled to judgment in an action against an employer filed in
accordance with this section, the court may award each individual:

M

()

(3)
(4)

any damages to which the individual may be entitled under sub-
section (a) of this section;

an additional amount up to three times the amount of any such
damages, if the employer knowingly failed to properly classify the
individual;

reasonable counsel fees and other costs of the action; and

any other appropriate relief.

§ 3-912. Discriminatory action by employer

(a)

§3-910

Prohibition. -- An employer may not discriminate in any manner or
take adverse action against an individual because the individual:
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M

(2)

(3)

files a complaint with the employer or the Commissioner alleging
that the employer violated any provision of this subtitle or any
regulation adopted under this subtitle;

brings an action under this subtitle or a proceeding involving a
violation of this subtitle; or

testifies in an action authorized under this subtitle or a proceeding
involving a violation of this subtitle.

Written complaint. --

M

()

An individual who believes that an employer has discriminated in
any manner or taken adverse action against the individual in vio-
lation of subsection (a) of this section may submit to the Commis-
sioner a written complaint that alleges the discrimination and that
includes the signature of the individual.

An individual shall file a complaint under this subsection within
180 days after the alleged discrimination occurs.

Investigation; opportunity to respond; enjoinment of violation; notice
of determination. --

M

()

On receipt of a complaint under subsection (b) of this section, the
Commissioner may investigate.

The Commissioner shall provide the employer with an opportunity
to respond to the allegations in the complaint.

If, after investigation and consideration of any response from the
employer, the Commissioner determines that an employer or other
person has violated subsection (a) of this section, the Commission-
er shall file a complaint to enjoin the violation, to reinstate the
employee to the former position with back pay, and to award any
other appropriate damages or other relief in the circuit court for:

(i)  the county in which the alleged violation occurred;
(i) the county in which the employer has its principal office; or
(iii)  Baltimore City.

Within 120 days after the Commissioner receives a complaint, the
Commissioner shall notify the employee of the determination un-
der this subsection.

§ 3-913. Violation by employer engaged in contract work with public
body

(a)

§3-913

Notice of citation to public body. -- Where, after investigation, the
Commissioner issues a citation for a knowing violation of this subtitle
or regulations adopted under this subtitle by an employer engaged in

13 Rev 8/4/2020



DCWAGELAW

LAW OFFICE OF JUSTIN ZELIKOVITZ

Maryland Workplace Fraud Act

work on a contract with a public body, the Commissioner shall prompt-
ly notify the public body.

(b)  Withholding of payment. --

(1)  On notification, the public body shall withhold from payment due
the employer an amount that is sufficient to:

(i) pay restitution to each employee for the full amount of
wages due; and

(ii)  pay any benefits, taxes, or other contributions that are re-
quired by law to be paid on behalf of the employee.

(2) The public body shall release:

(i) on issuance of a favorable final order of a court or an admin-
istrative unit, the full amount of the withheld funds; and

(i) onan adverse final order of a court or an administrative unit,
the balance of the withheld funds after all obligations are
satisfied under paragraph (1) of this subsection.

§ 3-914. Records; notice to independent contractor or exempt person

(@) Records. -- An employer shall keep, for at least 3 years, in or about its
place of business, records of the employer containing the following
information:

(1) the name, address, occupation, and classification of each employee
or independent contractor;

(2) the rate of pay of each employee or method of payment for the
independent contractor;

(3) the amount that is paid each pay period to each employee or, if
applicable, independent contractor;

(4) the hours that each employee or independent contractor works
each day and each workweek;

(5) for all individuals who are not classified as employees, evidence
that each individual is an exempt person or an independent con-
tractor or its employee; and

(6) other information that the Commissioner requires, by regulation,
as necessary to enforce this subtitle.

(b) Notice to independent contractor or exempt person. -- An employer
shall provide each individual classified as an independent contractor or
exempt person with written notice of the classification of the individ-
ual at the time the individual is hired.

(c) Contents of notice. -- The written notice shall:
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(1) include an explanation of the implications of the individual's clas-
sification as an independent contractor or exempt person rather
than as an employee; and

(2) be provided in English and Spanish.

Regulations regarding notice. -- The Commissioner shall adopt regula-
tions establishing the specific requirements for the contents and form
of the notice.

Penalty for failure to provide notice. -- If an employer fails to provide
notice under subsection (b) of this section, the Commissioner may as-
sess a civil penalty of not more than $ 50 for each day that the em-
ployer fails to provide notice.

§ 3-915. Prohibited activities for the purpose of violating this subtitle

(a)

§3-915

Knowing incorporation or formation. -- A person may not knowingly
incorporate or form, or assist in the incorporation or formation of, a
corporation, partnership, limited liability corporation, or other entity, or
pay or collect a fee for use of a foreign or domestic corporation, part-
nership, limited liability corporation, or other entity for the purpose of
facilitating, or evading detection of, a violation of this subtitle.

Knowing conspiracy. -- A person may not knowingly conspire with,
aid and abet, assist, advise, or facilitate an employer with the intent of
violating this subtitle.

Civil penalty; exception. --

(1) Except as provided in paragraph (2) of this subsection, a person
that violates this section shall be subject to a civil penalty not
exceeding $ 20,000.

(2) A person that violates this section may not be subject to a civil
penalty under this section if the person:

(i) holds a professional license as a lawyer or a certified public
accountant; and

(i)  was performing an activity in the ordinary course of that
person’s license when the violation occurred.

(3) If the person is exempt from sanction under paragraph (2) of this
subsection, the Commissioner shall promptly refer the person for
investigation and possible sanction to the unit of State govern-
ment that has regulatory jurisdiction over the business activities
of that person.

Procedures set forth in §§ 3-905 and 3-906 applicable. -- The proce-

dures governing investigations, citations, and administrative and judi-

cial review of an alleged violation under this section shall be the same
as those set forth in §§ 3-905 and 3-906 of this subtitle.
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(e) One final order. -- A person may be assessed civil penalties under this
section by only one final order of a court or administrative unit for the
same actions constituting the violation.

§ 3-916. Groundless or malicious complaint and bad faith actions;
administrative penalty; attorneys’ fees

(@) Groundless or malicious complaint and bad faith actions prohibited. --
A person may not:

(1) make or cause to be made a groundless or malicious complaint
to the Commissioner or an authorized representative of the
Commissioner;

(2) in bad faith, bring an action under this subtitle or a proceeding
related to the subject of this subtitle; or

(3) in bad faith, testify in an action under this subtitle or a proceeding
related to the subject of this subtitle.
(b) Investigation. -- The Commissioner shall investigate any allegations
that a person has violated any provision of this section.
(c) Administrative penalty; notice and hearing; disclosure of complainant. --

(1) If the Commissioner determines that a person has violated any
provision of this section, that person may be subject to an admin-
istrative penalty of up to $ 1,000, assessed by the Commission-
er.

(2) A sanction under paragraph (1) of this subsection shall be subject
to the notice and hearing requirements of § 3-906 of this subti-
tle.

(3) If the person found in violation of this section is a person alleged
to be employed by the respondent, the Commissioner shall dis-
close the identity of the complainant.

(d) Attorneys' fees. -- Any person who must defend an action taken as a
result of a groundless or malicious complaint may be entitled to recov-
er attorneys’ fees.

§ 3-917. Regulations

The Commissioner shall adopt regulations to carry out this subtitle.

§ 3-918. Payment of civil penalty into General Fund

Each civil penalty under this subtitle shall be paid into the General Fund of
the State.
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§ 3-919. Budget and costs

(a)

Appropriation from Workers' Compensation Commission. -- The pro-
posed budget of the Division of Labor and Industry shall include an
appropriation from the Workers' Compensation Commission to cover
the cost of administering this subtitle.

Administration costs. -- The Workers' Compensation Commission shall
pay the cost of administering this subtitle from money that the Com-
mission receives under § 9-316 of this article.

§ 3-920. Annual report

(a)

(b)

§3-919

In general. -- The Commissioner shall prepare an annual report for the
Secretary and, in accordance with § 2-1257 of the State Government
Article, the General Assembly on the administration and enforcement
of this subtitle, that shall include:

1) the number and nature of complaints received;

) the number of investigations conducted;

) the number of citations issued;

4) the number of informal resolutions of the citations;
)

the number of citations appealed to the Office of Administrative
Hearings and the outcomes of those hearings;

(6) the number of requests for judicial review of final orders and
whether the orders were affirmed or overturned; and

(7) the number of civil penalties assessed, the total dollar amount of
those penalties, and the total dollar amount collected.

Public record. -- The Commissioner’s report shall be a public record.
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Maryland Lien for Unpaid Wages Law

"MLUWL"
Md. Code, Lab. & Empl. Art., §§ 3-1101 - 3-1110

§ 3-1101. Definitions.

(a)

(b)

In general. -- In this subtitle the following words have the meanings
indicated.
Employer. -- “Employer” includes a person who acts directly or indi-

rectly in the interest of another employer with an employee.

Lien for unpaid wages. -- "“Lien for unpaid wages” means a lien for
the amount of wages owed to an employee and penalties authorized
under this title or other provisions of law against real or personal prop-
erty owned by an employer and located in the State.

§ 3-1102. Notice required; contents.

To establish a lien for unpaid wages under § 3-1104 of this subtitle, an employ-
ee shall first provide written notice to an employer that:

(1) is served on the employer within the statute of limitations period
under § 5-101 of the Courts Article;

(2) is personally served in accordance with Maryland Rule 2-127; and

(3) contains the information required by the Commissioner under
§ 3-1110 of this subtitle to provide the employer with adequate
notice of the wages claimed and the property against which the
lien for unpaid wages is sought.

§ 3-1103. Disputed claims.

(a)

§ 3-1101

Complaint. -- An employer may dispute a lien for unpaid wages by
filing a complaint in the circuit court for the county where property of
an employer is located.

Complaint -- Requirements. -- A complaint filed under this section
shall:

(1) be filed within 30 days after notice is served on the employer; and
(2) include:

(i)  the name of the employer that owes the employee the wag-
es and the name of the employee to whom the wages are
owed;

(i) a copy of the notice to establish a lien for unpaid wages
served on the employer under § 3-1102 of this subtitle;
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(iii) astatement of any defense to the lien for unpaid wages; and

(iv) an affidavit containing a statement of facts that support
any defenses raised.

(c) Hearing. -- The employer or employee may request an evidentiary
hearing.
(d) Order establishing lien; burden of proof. -- If an employer files a com-

plaint, the circuit court shall determine whether to issue an order es-
tablishing a lien for unpaid wages:

(1) within 45 days after the date on which the complaint was filed;
and

(2) based on a preponderance of the evidence in which the employee
has the burden of proof to establish the lien for unpaid wages.

(e) Court costs and attorney's fees. --

(1) If a circuit court issues an order to establish a lien for unpaid wag-
es, the employee is entitled to court costs and reasonable attor-
ney's fees.

(2) If acircuit court determines the effort to establish a lien for unpaid
wages to have been frivolous or made in bad faith, the court may
award court costs and reasonable attorney’s fees to an employer

§ 3-1104. Establishing lien.
A lien for unpaid wages is established:

(1) after a circuit court issues an order to establish a lien for unpaid
wages; or

(2) if no complaint disputing the lien for unpaid wages is filed, within
30 days after a notice is served under § 3-1102 of this subtitle.

§ 3-1105. Recordation of lien.

(@) Following court order. -- If a circuit court orders the establishment of
a lien for unpaid wages, the employee may record the lien for unpaid
wages by filing a wage lien statement under subsection (c) of this
section.

(b) Following failure to file complaint by employer. -- If the employer
fails to file a timely complaint disputing the notice of wage lien, the
employee may record the lien for unpaid wages by filing a wage lien
statement under subsection (c) of this section along with proof of ser-
vice in accordance with Maryland Rule 2-126.

(c) Method of recordation. -- A wage lien statement may be recorded:

(1) for alien against real property, by filing a wage lien statement, in a
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form prescribed by the Commissioner, with the clerk of the circuit
court for the county where any portion of the property is located;
and

(2) foralien against personal property, by filing a wage lien statement
in the same manner, form, and place as a financing statement un-
der Title 9, Subtitle 5 of the Commercial Law Article.

Failure to record; extinguishment of lien. --

(1) If an employee does not record a wage lien statement within 180
days after the lien for unpaid wages is established, a lien for un-
paid wages shall be extinguished without prejudice.

(2) If payment is made or a bond is filed for the amount of wages and
damages stated in the wage lien statement, the recorded lien for
unpaid wages shall be released.

Priority. -- A lien for unpaid wages recorded under this section shall be
considered a secured claim that has priority:

(1) from the date of the court order establishing the lien for unpaid
wages; or

(2) if no complaint disputing the lien for unpaid wages is filed, from
the date that the employee filed the wage lien statement.

Recordation as constructive notice of lien. -- Subsequent bona fide
purchasers of any property subject to a recorded lien for unpaid wages
are deemed to have constructive notice of the lien for unpaid wages
from date of recordation of a wage lien statement.

§ 3-1106. Enforcement.

(a)

(b)

In general. -- An order for a lien for unpaid wages shall be enforced in
the same manner as any other judgment under State law.

Statute of limitations on action to enforce. -- An action to enforce an
order for a lien for unpaid wages shall be brought within 12 years of
the date of recordation of a lien for unpaid wages.

§ 3-1107. Contract requiring waiver of right prohibited.

(a)

§3-1106

In general. -- A contract between an employee and an employer may
not waive or require the employee to waive the right to seek the es-
tablishment of a lien for unpaid wages under this subtitle.

Contract conditional on payment to employer from third party does
not waive right to lien. -- A provision in an executory contract be-
tween an employer and an employee that conditions payment of wag-
es to the employee on receipt by the employer of a payment from a
property owner or a third party may not abrogate or waive the right
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of an employee to seek the establishment of a lien for unpaid wages
under this subtitle.

(c)  Provision in violation is void. -- A provision of a contract that violates
this section is void as against the public policy of the State.

§ 3-1108. Construction of subtitle.

This subtitle may not be construed to prevent an employee from exercising
any right or seeking any remedy to which the employee may be otherwise
entitled.

§ 3-1109. Commissioner may establish lien.

The Commissioner may seek to establish a lien for unpaid wages on behalf of
an employee.

§ 3-1110. Regulations.
The Commissioner shall adopt regulations to:

(1) establish the content of the notice, complaint, and wage lien
statement under this subtitle; and

(2) implement the provisions of this subtitle.
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"MWHR"
COMAR, Title 9, Subtitle 12, Chapters 39-41

CHAPTER 39 - LIEN FOR UNPAID WAGES
.01 Definitions.

A. In this chapter, the following terms have the meanings indicat-
ed.

B. Terms Defined.

(1) "Employer Complaint to Dispute Lien for Unpaid Wages" means
the complaint filed by an employer in circuit court to dispute a No-
tice to Employer of Intent to Claim Lien for Unpaid Wages.

(2) "Notice to Employer of Intent to Claim Lien for Unpaid Wages”
means the written form or comparable notice that an employee
serves on an employer stating the employees intent to claim a lien
for unpaid wages.

(3) “Wage Lien Statement” means the form that may be recorded by
an employee after a lien for unpaid wages has been established
pursuant to Labor and Employment Article, § 3-1104, Annotated
Code of Maryland.

.02 Notice of Claim for Unpaid Wages.

A.  An employee shall serve his or her employer with a Notice to Em-
ployer of Intent to Claim Lien for Unpaid Wages on a form that
contains the information specified in § B of this regulation, a sam-
ple of which may be found on the Department’s website.

B.  The form shall include the following:
(1) The name and address of the individual seeking a lien;

(2) The name of the business or individual for whom the employee
performed work;

The dates of employment;
The dates for which wages are due but were not paid;

)
)
5) The basis for the claim that wages were due but were not paid;
) The monetary amount of the lien sought;

)

The real or personal property, or both, against which the lien is
sought along with a description adequate to identify the property,
name of owner, and location; and
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(8) Notice to the employer of their right to dispute the lien by filing a
complaint within 30 days of receipt of the notice.

C.  An employee shall serve the employer by:

(1) Delivering personally a copy of the Notice to Employer of Intent to
Claim Lien for Unpaid Wages to the employer;

(2) Leaving a copy of the Notice to Employer of Intent to Claim Lien
for Unpaid Wages at the employers home or place of dwelling
with a resident of suitable age and discretion; or

(3) Mailing a copy of the Notice to Employer of Intent to Claim Lien
for Unpaid Wages to the employer by certified mail requesting,
"Restricted Delivery-Show to whom, date, and address of delivery”.

.03 Employer Complaint to Dispute Notice to Employer of Intent to
Claim Lien for Unpaid Wages.

A.  Anemployer may dispute a lien for unpaid wages by filing a com-
plaint in the circuit court for the county where the property of
the employer is located.

B.  The complaint disputing a lien for unpaid wages shall include the
following:

(1) The date that the employee served the Notice to Employer of In-
tent to Claim Lien for Unpaid Wages on the employer;

(2) An explanation of why the wages claimed by the employee are not
due and owing by the employer;

(3) A description of supporting documents with the supporting docu-
ments attached; and

(4) A certificate of service reflecting service upon the employee.

.04 Wage Lien Statement.
A Wage Lien Statement shall include the following:
A. A description of the property;
B The name of the property owner;
C.  The monetary amount of the lien;
D

A copy of the Notice to Employer of Intent to Claim Lien for Un-
paid Wages and proof of service of the notice; and

E. A copy of a court order establishing the lien for unpaid wages if
the lien for unpaid wages is established in a court.

.05 Recording Lien.

If an employer does not dispute a Notice to Employer of Intent to Claim
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Lien for Unpaid Wages or if a court orders the establishment of a lien,
an employee may record the Wage Lien Statement together with proof
of service.

CHAPTER 40 - WORKPLACE FRAUD

.01 Scope.

This chapter applies to construction services and landscaping services.

.02 Notice.

.01

A.

If an employer contracts with an individual and classifies that
individual as an independent contractor or an exempt person, the
employer shall complete the information required by § A(9) of
this regulation and provide the individual with a “Notice to In-
dependent Contractors and Exempt Persons” that contains the
following information:

Notification to the individual that they have been hired as an in-
dependent contractor or exempt person;

A statement by the employer that the independent contractor will
perform the work according to their own means and methods, free
from control of the employer in all details connected with the per-
formance of the work, except as to its product and result;

Notification that the individual's classification as an independent
contractor or exempt person means the individual will be respon-
sible for all tax obligations, including, but not limited to, the filing
of business or self-employment income tax returns with the U.S.
Internal Revenue Service;

Notification that the individual's classification as an independent
contractor or exempt person means that they are not eligible for
protection under protective laws, including, but not limited to,
employment discrimination and anti-retaliation laws, occupational
safety and health laws, living wage and prevailing wage laws, and
wage and hour laws;

Notification that, if the independent contractor or exempt person
hires employees to perform work, the independent contractor or
exempt person is responsible as an employer for all tax, unemploy-
ment insurance, workers' compensation insurance, and labor and
employment law obligations on behalf of those employees;

Notification that the independent contractor or exempt person is
obligated to provide a “Notice to Independent Contractors and
Exempt Persons” for independent contractors or exempt person
with whom they contract;
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(7) Notification that the individual is required to provide copies of
any licenses or registrations issued to the individual related to the
work to be performed to the employer;

(8) The name, address, telephone number and email address of the
Commissioner of Labor and Industry if the individual has any ques-
tions; and

(9) A detailed statement of the work to be performed by the indepen-
dent contractor or exempt person or the appropriate provisions of
the contract between the parties, which shall be attached to the
notice.

B.  Anemployer shall use the Commissioner’s “Notice to Independent
Contractors and Exempt Persons”, which is available for download
on the Maryland Department of Labor's website.

C.  An employer shall post the Commissioner's “Notice to Indepen-
dent Contractors and Exempt Persons” in English and Spanish in
a conspicuous location at places where notices to employees are
normally posted at each job site and at the office of the employ-
er.

D.  An employer shall retain proof that the independent contractor
or exempt person was provided a copy of the “Notice to Inde-
pendent Contractors and Exempt Persons” with an acknowledge-
ment signed by the individual.

.03 Record Keeping.

A. For each independent contractor and exempt person hired, an
employer shall retain the following records at the work site or at
its place of business:

(1) A statement with a description of the employer's usual course of
business or a fully executed copy of the contract between the
employer and the independent contractor or exempt person;

(2) Acknowledgement forms signed by the independent contractor
and exempt person; and

(3) Licenses or registrations provided by an individual classified as an
independent contractor or exempt person.

B.  An employer shall retain each record for 3 years.

.04 Evidence of a Knowing Violation.

A.  The Commissioner may consider evidence, as provided in § B of
this regulation, that an employer knowingly failed to properly
classify an employee.
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B.
M

(3)

The evidence shall include the following:

Any previous violation of the Workplace Fraud Act or a violation of
any other state or federal law that involves similar issues related
to the classification of employees;

Refusal or failure of the employer to produce records requested
pursuant to Labor and Employment Article, § 3-905(d)(1), Annotat-
ed Code of Maryland;

Refusal or failure of the employer to cooperate with an investi-
gation authorized under Labor and Employment Article, § 3-905,
Annotated Code of Maryland;

Evidence that the employer classifies differently individuals who
perform substantially the same tasks, allowing for the business
model described in Labor and Employment Article, § 3-903(c)(3),
Annotated Code of Maryland; and

Any other credible evidence of the employer's actual knowledge
of, deliberate ignorance of, or reckless disregard for whether or not
the worker is misclassified.

.05 Landscaping lllustrations.

.05

A.

The illustrations in this regulation provide guidance under the
Workplace Fraud Act only and do not apply to any other State or
federal law.

The illustrations in §§ C--E of this regulation, provide guidance
for the landscaping services industry in the application of Labor
and Employment Article, § 3-903(c), Annotated Code of Mary-
land.

The JB Landscaping Company (JB) is hired to install the landscap-
ing for a new large housing development. After JB commences
work, it determines that it does not have enough employees to
complete the job. JB subcontracts some of its work to the Red
Company (Red), a smaller landscape company. JB sets the work
hours for all workers on the job. Red provides the plants and oth-
er necessary tools and equipment for the job. Red maintains its
own place of business but does not perform service for more
than one person or company at a time. Either JB or Red can end
the services at any time. Red pays federal employee taxes. Red is
an independent contractor.

While working on a large landscaping job with a Friday dead-
line, the Tree Company (Tree) determines that it needs additional
workers to meet that deadline. On Wednesday afternoon, Tree
contacts Keith Brown to see if he knows at least five workers who
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can report to the landscaping job in the morning. Keith Brown en-
gages five other workers to assist with the Tree job. Tree sets the
hours, provides the tools and equipment, and frequently inspects
the work during the day. Keith Brown does landscaping work but
does not have his own business. Tree pays Keith Brown a lump
sum, which he distributes to the other workers. Keith Brown and
the five other workers are employees of Tree.

The Green Company (Green), a landscaping company, is hired to
landscape a building complex. Once the work is underway, the
owner of the building complex decides to install a pond with a
waterfall. Green does not build ponds and waterfalls so it subcon-
tracts that work to the Water Company (Water). Water is licensed
to build ponds with waterfalls, and it carries workers' compensa-
tion and liability insurance under the company name. Water per-
forms services for more than one person at a time. All equipment
and tools necessary for the pond installation are owned by Green.
Because of Water's experience in the area, there is no oversight of
the daily work by Green. Water is paid by Green at the comple-
tion of the job. However, Green is ultimately responsible for the
final product if there are any faults or defects in the construction.
Water is an independent contractor.

.06 Construction lllustrations.

.06

A.

The illustrations in this regulation provide guidance under the
Workplace Fraud Act only and do not apply to any other State or
federal law.

The illustrations in §8 C--J of this regulation provide guidance
for the construction services industry in the application of Labor
and Employment Article, § 3-903(c), Annotated Code of Mary-
land.

John Brown has an oral agreement with ACE Building Company
(ACE) to do carpentry work on houses in a development desig-
nated by ACE. John Brown supplies his own hand tools. ACE sup-
plies the material for each job. He has to do the work himself and
he works on a full time basis for the company. For some work he
is paid on a piecework basis and for some work he is paid on an
hourly basis. He does not have assistants, does not have an office,
and does not advertise in newspapers or otherwise hold himself
out to the public as being in the carpentry business. ACE can fire
him any time before he finishes a job without contractual liability.
John Brown is an employee of ACE.

HVAC, Inc. (HVACQ) is the mechanical subcontractor on a large hos-
pital construction contract. There is so much work to perform
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.06

that HVAC contracts with two other companies, Air Supply, Inc.
(Air Supply) and Kool and the Gang, Inc. (Kool), to assist with
the work. Air Supply and Kool each have their own employees.
HVAC retains some supervisory control over the employees of the
other companies to make sure that the job is being done to the
specifications of the overall mechanical contract. Air Supply and
Kool exercise supervision over the installation methods of their
respective workforces. Even though the two subcontractors are
in the same business as HVAC and they perform the same type of
work at the same location as HVAC, there is no employer-employ-
ee relationship between the contracting companies, and there is
no employee-employer relationship between the subcontractors’
employees and HVAC.

Sarah Green is a painting subcontractor who has contracted with
XYZ General Contracting, Inc. (XYZ) to paint 264 houses. She
hired 40 painters to do the work for her, although only about 15
are on the job at any one time. She supplies all the paint, brushes,
and ladders. She designates the house to be painted and either
pays the painters per house or by the hour. Detailed instructions
about the work are not necessary because of the painters’ skill
in their trade. Sarah Green inspects the work and requires them
to repaint any unsatisfactory work. The painters cannot engage
helpers without her consent. She can discharge them for any rea-
son, and they are free to resign at any time. The painters assume
no business risks and have no capital investment. None of them
has an established business. The painters are employees of Sarah
Green, not XYZ, and Sarah Green is an independent contractor,
not an employee of XYZ.

Milton Manning, an experienced tile and terrazzo journeyman,
orally agreed with MEGA, Inc. (MEGA) to perform full-time ser-
vices at construction sites. He uses his own tools and performs
services in the order designated by MEGA and according to its
specifications. MEGA supplies all materials, makes frequent in-
spections of his work, pays him on a piecework basis, and car-
ries workers' compensation insurance on him. He does not have a
place of business or hold himself out to perform similar services
for others. Either party can end the services at any time. Milton
Manning is an employee of MEGA.

Wallace Black agreed with the Sawdust Company (Sawdust) to
supply the construction labor for a group of houses. The compa-
ny agreed to pay all construction costs. However, Wallace Black
supplies all the tools and the equipment. He performs person-
al services as a carpenter and mechanic for an hourly wage. He
also acts as superintendent and foreman, and engages other
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.06

(2)

individuals to assist him. Sawdust has the right to select, ap-
prove, or discharge any helper. A company representative makes
frequent inspections of the construction site. When a house is
finished, Wallace Black is paid a certain percentage of its costs. He
is not responsible for faults, defects of construction, or wasteful
operation. At the end of each week, he presents the company
with a statement of the amount he has spent, including the pay-
roll. Sawdust gives him a check for that amount from which he
pays the assistants, two of whom are day laborers although he is
not personally liable for their wages. Wallace Black and all of his
assistants are employees of Sawdust.

Trisha Gold; Pristine; Painters.

Trisha Gold is a painting contractor who has been subcontract-
ed by Pristine Construction, Inc. (Pristine), the general contractor
responsible for painting 20 individual cottages. Prior to entering
the contract, Pristine seeks and obtains proof from Trisha Gold
of payroll withholdings, payment of unemployment insurance and
workers' compensation with respect to Trisha Gold's employees.
Pristine also provides Trisha Gold with a written notice of her sta-
tus as an independent contractor and the rights and obligations
pursuant to that status. Per the terms of their written contract,
Trisha Gold is to complete ten cottages.

Trisha Gold hires Painters, LLC (Painters) to assist in the comple-
tion of this contract. Painters is responsible for delivery of five
completed cottages. In order to ensure that the cottages are com-
pleted with matching colors, Pristine provides all of the paint.
However, Trisha Gold and Painters each provide their own ladders
and brushes. Painters work under Trisha Gold's direction and con-
trol and she sets the work hours for the job. Trisha Gold inspects
Painters’ work to ensure satisfactory performance and she is re-
sponsible for paying for any repairs for inadequate work. Trisha
Gold is an independent contractor of Pristine. Painters’ workers
are employees of Trisha Gold. Painters and their workers are not
employees of Pristine.

ABC Company (ABC) hires three crews of workers to do the siding
on new houses in a residential development. ABC pays each of
the crews per square foot of siding installed. ABC tells each crew
leader that they are independent contractors responsible for their
own workers' compensation premiums and any taxes. None of
the crew leaders appears to have their own business, and they
fail to get any workers' compensation coverage. One of the crew
leaders is designated as general foreman and has been given total
responsibility for running the job, but ABC has a superintendent
who periodically walks the site to make sure the work is done
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properly. ABC also provides safety equipment for each worker.
At the end of each week, ABC pays the crew leaders a lump sum
based on the square footage of siding installed. The crew leader
then pays each worker based on how much siding they installed.
The workers doing the siding are employees of ABC.

J. POP; DIG. POP General Contracting (POP) leases two employees
and a backhoe from DIG Excavators, Inc. (DIG). The DIG workers
are engaged to open a trench, lay some pipe, and backfill the
trench. Both POP and DIG contend that neither of them is the
employer of the workers, that for purposes of these lend/lease
type jobs, they are independent contractors for POP. None of the
workers has his own business or pays his own workers' compen-
sation. The workers always consider DIG to be their employer and
if they have questions about how to do the job, they ask their
boss at DIG. The workers are employees of DIG, even while they
are leased-loaned to POP.

CHAPTER 41 - WAGE AND HOUR LAW
.01 Administrative Capacity.

"Administrative capacity” has the meaning stated in 29 CFR § 541.200 et
seq.

.02 Agriculture.

"Agriculture” means work performed by a farmer or on a farm as an inci-
dent to or in conjunction with farming operations, such as:

A. The cultivation and tillage of soil, including grading, rock removal,
building terraces, irrigation, and fertilization;

B.  The production, growing, cultivation, or harvesting of agricultural
or horticultural products or commodities;

C. Breeding, fattening, feeding, or the general care of livestock,
bees, fur-bearing animals whose fur has marketable value, or
poultry, including poultry hatchery operations;

D.  Dairying, including:
(1) Caring for and milking of milk-giving animals,

(2) Containing, cooling, and storage of milk when done on the farm,
and

(3) Farm-based manufacturing operations directly and closely related
to dairying, such as separating cream or making butter;

E. Farming activities on experimental farms or nurseries, or in green-
houses or mushroom cellars; or
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F. Duties directly and closely related to farming operations, includ-
ing the:

(1) Preparation of products or commodities for market, or

(2) Delivery of products or commodities to storage, market, or carriers
for transportation to market.

.03 Complaints.

Before the Commissioner of Labor and Industry initiates an investiga-
tion, the Commissioner may require the employee to submit a written
complaint.

.04 Directly and Closely Related.

"Directly and closely related” has the meaning stated in 29 CFR § 541703
et seq.

.05 Executive Capacity.
"Executive capacity” has the meaning stated in 29 CFR § 541100 et seq.

.06 First Processing.

A.  "First processing” means the procedure by which the form of a
product or commodity is changed from its original state.

B. "First processing” does not refer to an employer who acts as a
wholesaler, broker, factor, or other middleman in the chain from
producer to consumer.

.07 Food and Drink Establishment.
A.  "Annual gross income”:

(1) Means the total of all receipts from all sales made during the pre-
ceding four calendar quarters; and

(2) Is the sole basis for determining the annual gross income for all
subsequent quarters.

B.  “Cafe” means a combination of a restaurant and a tavern.
C. “Drive-in" means an establishment:

(1)  Which sells prepared food items for consumption on the premises
or in the purchaser’s car;

(2) Which is characterized by a parking lot adjacent to the establish-
ment; and

(3) To which purchasers generally drive to consummate a pur-
chase.
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D. "Restaurant” means an establishment which:

(1) Is primarily engaged in selling and serving prepared food and bev-
erages for consumption on the premises;

(2) Provides characteristic employee services and dining facilities; and

(3) Contains physical and functional equipment and facilities required
for the consumption of a meal.

E. “Similar establishment” means an establishment which has the
characteristics of a restaurant, drive-in, tavern, or cafe.

F. “Tavern” means an establishment whose primary sales consist of
alcoholic beverages for consumption on the premises on a drink-
by-drink basis.

.08 Gasoline Service Station.

A. "Gasoline service station” means an establishment primarily en-
gaged in selling gasoline and lubricating oils to the general pub-
lic.

B. A gasoline service station may be part of a larger enterprise which
also repairs automobiles.

C.  Anestablishment which derives the greater part of its net income
from the sale of goods other than gasoline, lubricating oils, and
related services is not a gasoline service station.

.09 Hotel or Motel.

A. "Hotel” or “motel” for purposes of Labor and Employment Article,
§ 3-415, Annotated Code of Maryland, means an establishment
engaged primarily in providing lodging or lodging and meals to
the general public.

K

B. "Hotel” or "motel” includes an apartment or residential estab-
lishment that derives more than half of its annual gross income
from providing transient guests with lodging or lodging and
meals.

K

C. "Hotel” or "motel” does not mean an establishment whose in-
come is derived primarily from providing bedroom and kitchen
facilities for leased periods of longer than 3 months.

.10 Hours of Work.

A. "Hours of work” means the time during a workweek that an indi-
vidual employed by an employer is required by the employer to
be on the employer's premises, on duty, or at a prescribed work-
place.
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B. Meal periods are included in computing hours of work if the in-
dividual is required to perform any duties during the meal peri-
od.

C.  Travel time is included in computing hours of work if the
individual:

(1) Travels during regular work hours;
(2) Travels from one worksite to another; or

(3) Is called out after work hours in emergency situations.

11 Immediate Family.

A.  "Immediate family” means an employer’'s parent, spouse, child,
brother, sister, grandchild, or grandparent who:

(1) Resides with the employer; and

(2) Enjoys the same privileges as other members of the family.

B. “Immediate family” does not include anyone living outside the
employer’s household, except the employer's parent, spouse, or
child.

C. "Child” means a natural child, adopted child, or stepchild but does
not mean the spouse of that child.

.12 Mechanic.

A.  "Mechanic” means an employee whose primary function is to put
automobiles, trailers, trucks, or farm machinery in working order
by making necessary repairs or adjustments.

B.  The following employees are not mechanics:

(1) An employee whose primary duty is to wash, clean, polish, lubri-
cate packing wheel bearings, change oil or oil filters, change tires,
paint, perform carpentry, dispatch, or install or repair seat covers;

(2) An employee whose primary duty is to record a vehicle's condition
or to write a report detailing necessary parts and mechanical work.

13 Outside Salesman.
"Outside salesman” has the meaning stated in 29 CFR § 541.500 et seq.

14 Overtime Compensation.

A.  Anemployee subject to the Minimum Wage Act of Maryland shall
be paid overtime compensation for each hour worked in excess of
40 hours per workweek. This includes the following:
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All hours worked by an employee for an employer are included,
even though the employee may perform work in two or more un-
related jobs;

If the total workweek hours do not exceed 40, an employee is not
entitled to overtime compensation for hours worked in excess of 8
on any day, including Saturday, Sunday, and holidays.

Compensation for hours worked in excess of 40 hours per work-
week is computed at 1-1/2 times the regular hourly rate at which
the employee is employed. This includes the following:

The regular hourly rate may not be less than the statutory
minimum;

If the employee's regular hourly rate is higher than the statutory
minimum, overtime compensation is computed at 1-1/2 times the
higher rate.

15 Packing.

"Packing” means the physical operation by which a product or commod-
ity is placed in a container which is then closed and sealed.

16 Partsman.

A.
(M

(2)

B.

"Partsman” means an employee whose primary function is to:

Sell or dispense parts for automobiles, trailers, trucks, or farm ma-
chinery; or

Requisition, stock, or dispense those parts for an establishment's
mechanical service department.

A partsman’s duties may include incidental clerical or cleaning
work necessary to keep stockrooms, bins, and shelves in order.

17 Professional Capacity.

"Professional capacity” has the meaning stated in 29 CFR § 541.300 et seq.

.18 Reasonable Cost.

A.

M

The reasonable cost of board, lodging, or other facilities may be
included as part of an employee’s wage if the:

Facilities are customarily and regularly available to all similarly sit-
uated employees;

Employee's acceptance of the facility is voluntary and uncoerced;
and
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(3)

Employee receives the benefits of the facility for which he or she
is charged.

The reasonable cost of board, lodging, or other facilities included
as part of the wage paid to an employee may not:

Exceed the actual cost to the employer; and

Include profit to the employer or to any person or establishment
affiliated with the employer.

The reasonable cost of furnishing board, lodging, or other facili-
ties may include the cost of operation and maintenance.

The employer shall demonstrate the actual cost of the board,
lodging, or facilities furnished.

In a food and drink establishment, if the actual cost of food con-
sumed by an employee cannot be determined, the reasonable
cost is half the price customarily and regularly charged a member
of the general public.

The cost of furnishing board, lodging, or other facilities primarily
for the benefit or convenience of the employer may not be in-
cluded as part of an employee’s wage.

19 Regular Hourly Rate.

A.
B.

"Regular hourly rate” means the usual hourly rate.

The regular hourly rate is determined by dividing the total com-
pensation for employment in any workweek by the total number
of hours worked in that workweek.

Any commission or bonus, if:

Paid weekly, is added to the employee's total compensation in or-
der to determine the regular hourly rate;

Paid other than weekly, is allocated to the particular workweek in
which it was earned; or

Allocation is not practical, may be apportioned in equal amounts to
each workweek during the period in which it was earned.

Gratuities and Tips.

Compensation derived from tips in accordance with Labor and Em-
ployment Article, § 3-419, Annotated Code of Maryland, is allocat-
ed to the particular workweek in which the employee is a tipped
employee.

A compulsory monetary charge for service, even if retained by the
employee, is not a tip.
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(3)

4)

@)

A tipped employees wages must equal at least the minimum wage
when direct wages and tips are combined.

A tipped employee who spends more than 20 percent of the em-
ployees work time performing non-tip producing duties directly
related to their tipped occupation shall be paid by the employer at
least the minimum wage for that time.

The following amounts are not included in determining the regu-
lar hourly rate:

Sums paid as a gift or reward for service, the amounts of which
are not measured by or dependent on hours worked, production,
or efficiency;

Payments for occasional periods when no work is performed, such
as vacation, sick leave, holidays, or jury duty;

Payments for reimbursement purposes, such as travel, equipment,
or meal expenses;

Payments made in recognition of services if the payment is:

(@) Within the sole discretion of the employer and not
pursuant to any agreement, or

(b) Made pursuant to a bona fide profit-sharing trust, sav-
ings, or thrift plan;

Contributions irrevocably made by an employer to a trustee or
third person under a bona fide retirement, insurance, or similar
employee benefit plan;

Extra compensation paid at a premium rate pursuant to a statuto-
rily valid employer-employee agreement; and

Tips received by the employee in excess of the tip credit.

.20 Restaurant Tip Credit Wage Statement.

.20

A.
(M

(2)

Definitions.

In this regulation, the following terms have the meanings indicat-
ed.

Terms Defined.

(@) “Reported tips” means tips retained by the employee
and disclosed to the employer, tips distributed to the
employee by the employer, or tips obtained through a
valid tip pooling arrangement or tip sharing arrange-
ment.

(b)  "Restaurant” has the meaning stated in Regulation
.07D of this chapter.
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(c) "Tip credit wage statement” means a written or elec-
tronic statement that shows the employees effective
hourly rate of pay, including employer paid cash wages
plus all reported tips, for all tip credit hours worked for
each workweek in the pay period.

B.  No later than 2 weeks following the end of the pay period, a
restaurant employer shall provide each employee for whom the
employer utilizes a tip credit with a tip credit wage statement for
each pay period that reflects all reported tips for tip credit hours
for each workweek of the pay period.

C.  Avrestaurant employer may satisfy the requirement in § B of this
regulation by providing an online system through which an em-
ployee may obtain the employees tip credit wage statement.

.21 Salesman.

A.  "Salesman” for purposes of Labor and Employment Article,
§ 3-415, Annotated Code of Maryland, means an employee whose
primary duty is to sell or obtain orders or contracts for the sale of
automobiles, trailers, trucks, or farm machinery.

B.  The sales work may be performed in the establishment or else-
where.

C. A salesman may perform work incidental to and in conjunction
with the employee’s regular sales or solicitations, including inci-
dental deliveries and collections.

.22 Work-Study Programs.
A. Definitions.

(1) A "work-study program” is a program in which the period of nor-
mal public or private school attendance is divided between school
attendance and employment in industry or business.

(2) A "work-study coordinator” is the individual assigned to supervise
or administer a work-study program.

B.  Application.

(1)  Upon application by a work-study coordinator, the Commissioner
may authorize payment to a student of an hourly rate less than
the statutory minimum.

(2) The application shall state the:
(a) Title of the work-study coordinator;

(b) Name and address of the school attended by the
student;
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Name and address of the student;

Name and address of the employer;

(e) Type of work to be performed by the student;
(f)  Hourly rate to be paid; and

(g) Duration of time that the student will be paid less than
the statutory minimum.

(3) The employer and the work-study coordinator shall sign the appli-
cation.

C.  The work-study coordinator shall:

(1) Obtain, through his or her efforts, all work-study program employ-
ment opportunities;

(2) Supervise, on a continuing basis, the progress of each student in a
work-study program; and

(3) Notify the Commissioner upon termination of a student’s employ-
ment in the job designated on the application.

.23 Workweek.

"Workweek" means a fixed and regularly recurring period of 168 consec-
utive hours beginning on any hour of the day.

.24 Computer-Related Occupations: Exemptions from Minimum Wage
and Overtime Compensation.

A computer systems analyst, computer programmer, software engineer,
or other similarly skilled professional employee in the computer field is
eligible for classification as an employee in a professional capacity if the
employee meets the standard set forth in 29 CFR § 541400 et seq.
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Fair Labor Standards Act
"FLSA"
29 U.S.C. 8§ 201 - 219

§ 201. Short title

This Act may be cited as the “Fair Labor Standards Act of 1938

§ 202. Congressional finding and declaration of policy

(a)

The Congress hereby finds that the existence, in industries engaged
in commerce or in the production of goods for commerce, of labor
conditions detrimental to the maintenance of the minimum standard
of living necessary for health, efficiency, and general well-being of
workers (1) causes commerce and the channels and instrumentalities of
commerce to be used to spread and perpetuate such labor conditions
among the workers of the several States; (2) burdens commerce and
the free flow of goods in commerce; (3) constitutes an unfair method
of competition in commerce; (4) leads to labor disputes burdening and
obstructing commerce and the free flow of goods in commerce; and
(5) interferes with the orderly and fair marketing of goods in com-
merce. That Congress further finds that the employment of persons in
domestic service in households affects commerce.

It is hereby declared to be the policy of this Act [29 USCS §§ 201 et seq.,
generally; for full classification, consult USCS Tables volumes], through
the exercise by Congress of its power to regulate commerce among
the several States and with foreign nations, to correct and as rapidly as
practicable to eliminate the conditions above referred to in such indus-
tries without substantially curtailing employment or earning power.

§ 203. Definitions

(a)

(b)

§ 201

As used in this Act—

“Person” means an individual, partnership, association, corporation,
business trust, legal representative, or any organized group of persons.

"Commerce” means trade, commerce, transportation, transmission, or
communication among the several States or between any State and
any place outside thereof.

“State” means any State of the United States or the District of Colum-
bia or any Territory or possession of the United States.

"Employer” includes any person acting directly or indirectly in the in-
terest of an employer in relation to an employee and includes a public
agency, but does not include any labor organization (other than when
acting as an employer) or anyone acting in the capacity of officer or
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agent of such labor organization.

(1) Except as provided in paragraphs (2), (3), and (4), the term "em-
ployee” means any individual employed by an employer.

(2) In the case of an individual employed by a public agency, such
term means—

(A)

§203

any individual employed by the Government of the United
States—

(i

(ii)

(iii)

(iv)

(v)
(vi)

as a civilian in the military departments (as defined in
section 102 of title 5, United States Code),

in any executive agency (as defined in section 105 of
such title),

in any unit of the judicial branch of the Government
which has positions in the competitive service,

in a nonappropriated fund instrumentality under the
jurisdiction of the Armed Forces,

in the Library of Congress, or

[in] the Government Printing Office [Government
Publishing Office];

any individual employed by the United States Postal Ser-
vice or the Postal Rate Commission [Postal Regulatory
Commission]; and

any individual employed by a State, political subdivision of
a State, or an interstate governmental agency, other than
such an individual—

(M

(i)

who is not subject to the civil service laws of the
State, political subdivision, or agency which employs
him; and

who—

() holds a public elective office of that State, po-
litical subdivision, or agency,

(1) is selected by the holder of such an office to be
a member of his personal staff,

() is appointed by such an officeholder to serve
on a policymaking level,

(IV) is an immediate adviser to such an officeholder
with respect to the constitutional or legal powers
of his office, or

(V) is an employee in the legislative branch or
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legislative body of that State, political subdivision,
or agency and is not employed by the legislative li-
brary of such State, political subdivision, or agency.

(3) For purposes of subsection (u), such term does not include any in-
dividual employed by an employer engaged in agriculture if such
individual is the parent, spouse, child, or other member of the em-
ployer's immediate family.

(4)

(A)  The term "employee” does not include any individual who
volunteers to perform services for a public agency which
is a State, a political subdivision of a State, or an interstate
governmental agency, if—

(i)  the individual receives no compensation or is paid
expenses, reasonable benefits, or a nominal fee to
perform the services for which the individual volun-
teered; and

(ii)  such services are not the same type of services which
the individual is employed to perform for such public
agency.

(B) An employee of a public agency which is a State, political
subdivision of a State, or an interstate governmental agen-
cy may volunteer to perform services for any other State,
political subdivision, or interstate governmental agency, in-
cluding a State, political subdivision or agency with which
the employing State, political subdivision, or agency has a
mutual aid agreement.

(5) The term "employee” does not include individuals who volunteer
their services solely for humanitarian purposes to private non-prof-
it food banks and who receive from the food banks groceries.

(f)  "Agriculture” includes farming in all its branches and among other
things includes the cultivation and tillage of the soil, dairying, the
production, cultivation, growing, and harvesting of any agricultural or
horticultural commodities (including commodities defined as agricul-
tural commodities in section 15(g) of the Agricultural Marketing Act, as
amended, the raising of livestock, bees, fur-bearing animals, or poultry,
and any practices (including any forestry or lumbering operations) per-
formed by a farmer or on a farm as incident to or in conjunction with
such farming operations, including preparation for market, delivery to
storage or to market or to carriers for transportation to market.

(g) "Employ” includes to suffer or permit to work.

(h) “"Industry” means a trade, business, industry, or other activity, or branch
or group thereof, in which individuals are gainfully employed.
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§203

“Goods” means goods (including ships and marine equipment), wares,
products, commodities, merchandise, or articles or subjects of com-
merce of any character, or any part or ingredient thereof, but does not
include goods after their delivery into the actual physical possession
of the ultimate consumer thereof other than a producer, manufacturer
or processor thereof.

“Produced” means produced, manufactured, mined, handled, or in any
other manner worked on in any State; and for the purposes of this Act
an employee shall be deemed to have been engaged in the production
of goods if such employee was employed in producing, manufactur-
ing, mining, handling, transporting, or in any other manner working
on such goods, or in any closely related process or occupation directly
essential to the production thereof, in any State.

"

“Sale” or "sell” includes any sale, exchange, contract to sell, consign-
ment for sale, shipment for sale, or other disposition.

"Oppressive child labor” means a condition of employment under
which (1) any employee under the age of sixteen years is employed
by an employer (other than a parent or a person standing in place of a
parent employing his own child or a child in his custody under the age
of sixteen years in an occupation other than manufacturing or mining
or an occupation found by the Secretary of Labor to be particularly
hazardous for the employment of children between the ages of six-
teen and eighteen years or detrimental to their health or well-being)
in any occupation, or (2) any employee between the ages of sixteen
and eighteen years is employed by an employer in any occupation
which the Chief of the Children’s Bureau in the Department of Labor
[Secretary] shall find and by order declare to be particularly hazard-
ous for the employment of children between such ages or detrimental
to their health or well-being; but oppressive child labor shall not be
deemed to exist by virtue of the employment in any occupation of
any person with respect to whom the employer shall have on file an
unexpired certificate issued and held pursuant to regulations of the
Chief of the Children’s Bureau [Secretary] certifying that such person
is above the oppressive child-labor age. The Chief of the Children’s
Bureau [Secretary] shall provide by regulation or by order that the
employment of employees between the ages of fourteen and sixteen
years in occupations other than manufacturing and mining shall not
be deemed to constitute oppressive child labor if and to the extent
that the Chief of the Children’s Bureau [Secretary] determines that
such employment is confined to periods which will not interfere with
their schooling and to conditions which will not interfere with their
health and well-being.

(1) "Wage" paid to any employee includes the reasonable cost, as
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determined by the Administrator [Secretary], to the employer of
furnishing such employee with board, lodging, or other facilities, if
such board, lodging, or other facilities are customarily furnished by
such employer to his employees: Provided, That the cost of board,
lodging, or other facilities shall not be included as a part of the
wage paid to any employee to the extent it is excluded therefrom
under the terms of a bona fide collective-bargaining agreement
applicable to the particular employee: Provided further, That the
Secretary is authorized to determine the fair value of such board,
lodging, or other facilities for defined classes of employees and in
defined areas, based on average cost to the employer or to groups
of employers similarly situated, or average value to groups of em-
ployees, or other appropriate measures of fair value. Such evalua-
tions, where applicable and pertinent, shall be used in lieu of actual
measure of cost in determining the wage paid to any employee.
(2)
(A) In determining the wage an employer is required to pay a
tipped employee, the amount paid such employee by the
employee's employer shall be an amount equal to—

(i)  the cash wage paid such employee which for purpos-
es of such determination shall be not less than the
cash wage required to be paid such an employee on
the date of the enactment of this paragraph [enacted
August 20, 1996]; and

(i) an additional amount on account of the tips received
by such employee which amount is equal to the dif-
ference between the wage specified in clause (i) and
the wage in effect under section 6(a)(1) [29 USCS
§ 206(a)(1)].

(B) An employer may not keep tips received by its employees
for any purposes, including allowing managers or supervi-
sors to keep any portion of employees’ tips, regardless of
whether or not the employer takes a tip credit.

The additional amount on account of tips may not exceed the value of
the tips actually received by an employee. The preceding 2 sentences
shall not apply with respect to any tipped employee unless such em-
ployee has been informed by the employer of the provisions of this
subsection, and all tips received by such employee have been retained
by the employee, except that this subsection shall not be construed
to prohibit the pooling of tips among employees who customarily and
regularly receive tips.

"Resale” shall not include the sale of goods to be used in residential or
farm building construction, repair, or maintenance: Provided, That the
sale is recognized as a bona fide retail sale in the industry.
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Hours Worked. In determining for the purposes of sections 6 and 7
[29 USCS §§ 206 and 207] the hours for which an employee is em-
ployed, there shall be excluded any time spent in changing clothes or
washing at the beginning or end of each workday which was excluded
from measured working time during the week involved by the express
terms of or by custom or practice under a bona fide collective-bargain-
ing agreement applicable to the particular employee.

1"

“American vessel” includes any vessel which is documented or num-
bered under the laws of the United States.

“Secretary” means the Secretary of Labor.

(1) "Enterprise” means the related activities performed (either through
unified operation or common control) by any person or persons for
a common business purpose, and includes all such activities wheth-
er performed in one or more establishments or by one or more
corporate or other organizational units including departments of
an establishment operated through leasing arrangements, but shall
not include the related activities performed for such enterprise by
an independent contractor. Within the meaning of this subsection,
a retail or service establishment which is under independent own-
ership shall not be deemed to be so operated or controlled as to
be other than a separate and distinct enterprise by reason of any
arrangement, which includes, but is not necessarily limited to, an
agreement, (A) that it will sell, or sell only, certain goods specified
by a particular manufacturer, distributor, or advertiser, or (B) that
it will join with other such establishments in the same industry for
the purpose of collective purchasing, or (C) that it will have the
exclusive right to sell the goods or use the brand name of a man-
ufacturer, distributor, or advertiser within a specified area, or by
reason of the fact that it occupies premises leased to it by a person
who also leases premises to other retail or service establishments.

(2) For purposes of paragraph (1), the activities performed by any per-
son or persons—

(A) in connection with the operation of a hospital, an institu-
tion primarily engaged in the care of the sick, the aged, the
mentally ill or defective who reside on the premises of such
institution, a school for mentally or physically handicapped
or gifted children, a preschool, elementary or secondary
school, or an institution of higher education (regardless of
whether or not such hospital, institution, or school is oper-
ated for profit or not for profit), or

(B) in connection with the operation of a street, suburban or
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§203

M

()

@

interurban electric railway, or local trolley or motorbus car-
rier, if the rates and services of such railway or carrier are
subject to regulation by a State or local agency (regardless
of whether or not such railway or carrier is public or private
or operated for profit or not for profit), or

in connection with the activities of a public agency, shall be
deemed to be activities performed for a business purpose.

"Enterprise engaged in commerce or in the production of goods
for commerce” means an enterprise that—

(A)

@

(i)  has employees engaged in commerce or in the pro-
duction of goods for commerce, or that has employ-
ees handling, selling, or otherwise working on goods
or materials that have been moved in or produced for
commerce by any person; and

(i) is an enterprise whose annual gross volume of sales
made or business done is not less than $500,000 (ex-
clusive of excise taxes at the retail level that are sep-
arately stated);

is engaged in the operation of a hospital, an institution pri-
marily engaged in the care of the sick, the aged, or the
mentally ill or defective who reside on the premises of such
institution, a school for mentally or physically handicapped
or gifted children, a preschool, elementary or secondary
school, or an institution of higher education (regardless of
whether or not such hospital, institution, or school is public
or private or operated for profit or not for profit); or

is an activity of a public agency.

Any establishment that has as its only regular employees the own-
er thereof or the parent, spouse, child, or other member of the
immediate family of such owner shall not be considered to be an
enterprise engaged in commerce or in the production of goods for
commerce or a part of such an enterprise. The sales of such an es-
tablishment shall not be included for the purpose of determining
the annual gross volume of sales of any enterprise for the purpose
of this subsection.

“Tipped employee” means any employee engaged in an occupation in
which he customarily and regularly receives more than $30 a month in
tips.

“Man-day” means any day during which an employee performs any
agricultural labor for not less than one hour.
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(v)

(w)

|

"Elementary school” means a day or residential school which provides
elementary education, as determined under State law.

|

“Secondary school” means a day or residential school which provides
secondary education, as determined under State law.

“Public agency” means the Government of the United States; the gov-
ernment of a State or political subdivision thereof; any agency of the
United States (including the United States Postal Service and Postal
Rate Commission [Postal Regulatory Commission]), a State, or a politi-
cal subdivision of a State; or any interstate governmental agency.

“Employee in fire protection activities” means an employee, including
a firefighter, paramedic, emergency medical technician, rescue worker,
ambulance personnel, or hazardous materials worker, who—

(1) is trained in fire suppression, has the legal authority and respon-
sibility to engage in fire suppression, and is employed by a fire
department of a municipality, county, fire district, or State; and

(2) is engaged in the prevention, control, and extinguishment of fires
or response to emergency situations where life, property, or the
environment is at risk.

§ 204. Administration

(a)

§ 204

Creation of Wage and Hour Division in Department of Labor; Admin-
istrator. There is hereby created in the Department of Labor a Wage
and Hour Division which shall be under the direction of an Adminis-
trator [Secretary], to be known as the Administrator [Secretary] of the
Wage and Hour Division (in this Act referred to as the "Administrator”
["Secretary”]). The Administrator [Secretary] shall be appointed by the
President, by and with the advice and consent of the Senate[, and shall
receive compensation at the rate of $10,000 a year].

Appointment, selection, classification, and promotion of employees by
Administrator. The Administrator [Secretary] may, subject to the civ-
il-service laws, appoint such employees as he deems necessary to carry
out his functions and duties under this Act and shall fix their compen-
sation in accordance with the Classification Act of 1923, as amended
[5 USCS §§ 5101 et seq. and 5331 et seq.]. The Administrator [Secretary]
may establish and utilize such regional, local, or other agencies, and
utilize such voluntary and uncompensated services, as may from time
to time be needed. Attorneys appointed under this section may appear
for and represent the Administrator [Secretary] in any litigation, but all
such litigation shall be subject to the direction and control of the At-
torney General. In the appointment, selection, classification, and pro-
motion of officers and employees of the Administrator [Secretary], no
political test or qualification shall be permitted or given consideration,
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but all such appointments and promotions shall be given and made on
the basis of merit and efficiency.

Principal office of Administrator; jurisdiction. The principal office of
the Administrator [Secretary] shall be in the District of Columbia, but
he or his duly authorized representative may exercise any or all of his
powers in any place.

Biennial report to Congress; studies of exemptions to hour and
wage provisions and means to prevent curtailment of employment
opportunities.

(1) The Administrator [Secretary] shall submit biennially in January a
report to the Congress covering his activities for the preceding two
years and including such information, data, and recommendations
for further legislation in connection with the matters covered by
this Act as he may find advisable. Such report shall contain an
evaluation and appraisal by the Secretary of the minimum wages
and overtime coverage established by this Act, together with his
recommendations to the Congress. In making such evaluation and
appraisal, the Secretary shall take into consideration any changes
which may have occurred in the cost of living and in productivity
and the level of wages in manufacturing, the ability of employers
to absorb wage increases, and such other factors as he may deem
pertinent. Such report shall also include a summary of the special
certificates issued under section 14(b) [29 USCS § 214(b)].

(2) The Secretary shall conduct studies on the justification or lack
thereof for each of the special exemptions set forth in section 13 of
this Act [29 USCS § 213], and the extent to which such exemptions
apply to employees of establishments described in subsection (g)
of such section and the economic effects of the application of
such exemptions to such employees. The Secretary shall submit a
report of his findings and recommendations to the Congress with
respect to the studies conducted under this paragraph not later
than January 1, 1976.

(3) The Secretary shall conduct a continuing study on means to pre-
vent curtailment of employment opportunities for manpower
groups which have had historically high incidences of unemploy-
ment (such as disadvantaged minorities, youth, elderly, and such
other groups as the Secretary may designate). The first report of
the results of such study shall be transmitted to the Congress not
later than one year after the effective date of the Fair Labor Stan-
dards Amendments of 1974. Subsequent reports on such study
shall be transmitted to the Congress at two-year intervals after
such effective date. Each such report shall include suggestions
respecting the Secretary's authority under section 14 of this Act
[29 USCS § 214].

147 Rev 8/4/2020



DCWAGELAW

LAW OFFICE OF JUSTIN ZELIKOVITZ

Fair Labor Standards Act

(e)

§ 205.

§ 206.

§ 205

Study of effects of foreign production on unemployment; report to
President and Congress. Whenever the Secretary has reason to believe
that in any industry under this Act the competition of foreign produc-
ers in United States markets or in markets abroad, or both, has resulted,
or is likely to result, in increased unemployment in the United States,
he shall undertake an investigation to gain full information with re-
spect to the matter. If he determines such increased unemployment
has in fact resulted, or is in fact likely to result, from such competition,
he shall make a full and complete report of his findings and determi-
nations to the President and to the Congress: Provided, That he may
also include in such report information on the increased employment
resulting from additional exports in any industry under this Act as he
may determine to be pertinent to such report.

Employees of Library of Congress; administration of provisions by Of-
fice of Personnel Management. The Secretary is authorized to enter
into an agreement with the Librarian of Congress with respect to in-
dividuals employed in the Library of Congress to provide for the car-
rying out of the Secretary’'s functions under this Act with respect to
such individuals. Notwithstanding any other provision of this Act, or
any other law, the Civil Service Commission [Director of the Office of
Personnel Management] is authorized to administer the provisions of
this Act with respect to any individual employed by the United States
(other than an individual employed in the Library of Congress, United
States Postal Service, Postal Rate Commission [Postal Regulatory Com-
mission], or the Tennessee Valley Authority). Nothing in this subsection
shall be construed to affect the right of an employee to bring an action
for unpaid minimum wages, or unpaid overtime compensation, and
liquidated damages under section 16(b) of this Act [29 USCS § 216(b)].

[Repealed]

Minimum wage

Employees engaged in commerce; home workers in Puerto Rico and
Virgin Islands; employees in American Samoa; seamen on American
vessels; agricultural employees. Every employer shall pay to each of
his employees who in any workweek is engaged in commerce or in the
production of goods for commerce, or is employed in an enterprise
engaged in commerce or in the production of goods for commerce,
wages at the following rates:

(1) except as otherwise provided in this section, not less than—

(A) $5.85 an hour, beginning on the 60th day after the date of
enactment of the Fair Minimum Wage Act of 2007 [enacted
May 25, 2007];
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(2)

(B) $6.55 an hour, beginning 12 months after that 60th day;
and

(C) $7.25 an hour, beginning 24 months after that 60th day;

if such employee is a home worker in Puerto Rico or the Virgin
Islands, not less than the minimum piece rate prescribed by reg-
ulation or order; or, if no such minimum piece rate is in effect,
any piece rate adopted by such employer which shall yield, to the
proportion or class of employees prescribed by regulation or order,
not less than the applicable minimum hourly wage rate. Such min-
imum piece rates or employer piece rates shall be commensurate
with, and shall be paid in lieu of, the minimum hourly wage rate
applicable under the provisions of this section. The Administrator
[Secretary], or his authorized representative, shall have power to
make such regulations or orders as are necessary or appropriate
to carry out any of the provisions of this paragraph, including the
power without limiting the generality of the foregoing, to define
any operation or occupation which is performed by such home
work employees in Puerto Rico or the Virgin Islands; to establish
minimum piece rates for any operation or occupation so defined;
to prescribe the method and procedure for ascertaining and pro-
mulgating minimum piece rates; to prescribe standards for em-
ployer piece rates, including the proportion or class of employees
who shall receive not less than the minimum hourly wage rates;
to define the term "home worker”; and to prescribe the conditions
under which employers, agents, contractors, and subcontractors
shall cause goods to be produced by home workers;

if such employee is employed as a seaman on an American vessel,
not less than the rate which will provide to the employee, for the
period covered by the wage payment, wages equal to compensa-
tion at the hourly rate prescribed by paragraph (1) of this subsec-
tion for all hours during such period when he was actually on duty
(including periods aboard ship when the employee was on watch
or was, at the direction of a superior officer, performing work or
standing by, but not including off-duty periods which are provid-
ed pursuant to the employment agreement); or

if such employee is employed in agriculture, not less than the min-
imum wage rate in effect under paragraph (1) after December 31,
1977.

Additional applicability to employees pursuant to subsequent amen-
datory provisions. Every employer shall pay to each of his employees
(other than an employee to whom subsection (a)(5) applies) who in
any workweek is engaged in commerce or in the production of goods
for commerce, or is employed in an enterprise engaged in commerce or
in the production of goods for commerce, and who in such workweek
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is brought within the purview of this section by the amendments
made to this Act by the Fair Labor Standards Amendments of 1966
[29 USCS §§ 203, 206, 207 213, 214, 216, 218, 255], title IX of the Edu-
cation Amendments of 1972, or the Fair Labor Standards Amendments
of 1974, wages at the following rate: Effective after December 31, 1977,
not less than the minimum wage rate in effect under subsection (a)(1).

§ 206

[Deleted]

Prohibition of sex discrimination.

M

No employer having employees subject to any provisions of this
section shall discriminate, within any establishment in which such
employees are employed, between employees on the basis of sex
by paying wages to employees in such establishment at a rate
less than the rate at which he pays wages to employees of the
opposite sex in such establishment for equal work on jobs the
performance of which requires equal skill, effort, and responsibility,
and which are performed under similar working conditions, except
where such payment is made pursuant to (i) a seniority system; (ii)
a merit system; (iii) a system which measures earnings by quantity
or quality of production; or (iv) a differential based on any other
factor other than sex: Provided, That an employer who is paying
a wage rate differential in violation of this subsection shall not, in
order to comply with the provisions of this subsection, reduce the
wage rate of any employee.

No labor organization, or its agents, representing employees of
an employer having employees subject to any provisions of this
section shall cause or attempt to cause such an employer to dis-
criminate against an employee in violation of paragraph (1) of this
subsection.

For purposes of administration and enforcement, any amounts
owing to any employee which have been withheld in violation of
this subsection shall be deemed to be unpaid minimum wages or
unpaid overtime compensation under this Act [29 USCS §§ 201 et
seq., generally; for full classification, consult USCS Tables volumes].

As used in this subsection, the term “labor organization” means
any organization of any kind, or any agency or employee repre-
sentation committee or plan, in which employees participate and
which exists for the purpose, in whole or in part, or dealing with
employers concerning grievances, labor disputes, wages, rates of
pay, hours of employment, or conditions of work.

Employees of employers providing contract services to United
States.
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Notwithstanding the provisions of section 13 of this Act
[29 USCS § 213] (except subsections (a)(1) and (f) thereof), every
employer providing any contract services (other than linen supply
services) under a contract with the United States or any subcon-
tract thereunder shall pay to each of his employees whose rate of
pay is not governed by the Service Contract Act of 1965 (41 USC
351-357) [41 USCS §§ 6701 et seq.] or to whom subsection (a)(1) of
this section is not applicable, wages at rates not less than the rates
provided for in subsection (b) of this section.

Notwithstanding the provisions of section 13 of this Act
[29 USCS § 213] (except subsections (a)(1) and (f) thereof) and the
provisions of the Service Contract Act of 1965 [41 USCS §§ 6701 et
seq.], every employer in an establishment providing linen supply
services to the United States under a contract with the United
States or any subcontract thereunder shall pay to each of his em-
ployees in such establishment wages at rates not less than those
prescribed in subsection (b), except that if more than 50 per cen-
tum of the gross annual dollar volume of sales made or business
done by such establishment is derived from providing such linen
supply services under any such contracts or subcontracts, such
employer shall pay to each of his employees in such establishment
wages at rates not less than those prescribed in subsection (a)(1)
of this section.

(f) Employees in domestic service. Any employee—

m

(2)

who in any workweek is employed in domestic service in a house-
hold shall be paid wages at a rate not less than the wage rate
in effect under section 6(b) [subsec. (b) this section] unless such
employee’s compensation for such service would not because of
section 209(a)(6) of the Social Security Act [42 USCS § 409(a)(6)]
constitute wages for the purposes of title Il of such Act [42 USCS
§§ 401 et seq.], or

who in any workweek—

(A) is employed in domestic service in one or more households,
and

(B) is so employed for more than 8 hours in the aggregate, shall
be paid wages for such employment in such workweek at a
rate not less than the wage rate in effect under section 6(b)
[subsec. (b) this section].

(g) Newly hired employees who are less than 20 years old.

M

§ 206

In lieu of the rate prescribed by subsection (a)(1), any employer
may pay any employee of such employer, during the first 90 con-
secutive calendar days after such employee is initially employed
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(2)

by such employer, a wage which is not less than $4.25 an hour.

In lieu of the rate prescribed by subsection (a)(1), the Governor
of Puerto Rico, subject to the approval of the Financial Oversight
and Management Board established pursuant to section 101 of the
Puerto Rico Oversight, Management, and Economic Stability Act
[48 USCS § 2121], may designate a time period not to exceed four
years during which employers in Puerto Rico may pay employees
who are initially employed after the date of enactment of such Act
[enacted June 30, 2016] a wage which is not less than the wage
described in paragraph (1). Notwithstanding the time period des-
ignated, such wage shall not continue in effect after such Board
terminates in accordance with section 209 of such Act [48 USCS
§ 2149].

No employer may take any action to displace employees (includ-
ing partial displacements such as reduction in hours, wages, or em-
ployment benefits) for purposes of hiring individuals at the wage
authorized in paragraph (1) or (2).

Any employer who violates this subsection shall be considered to
have violated section 15(a)(3) (29 U.S.C. 215(a)(3)).

This subsection shall only apply to an employee who has not at-
tained the age of 20 years, except in the case of the wage applica-
ble in Puerto Rico, 25 years, until such time as the Board described
in paragraph (2) terminates in accordance with section 209 of the
Act [48 USCS § 2149] described in such paragraph.

§ 207. Maximum hours

(a)

§ 207

Employees engaged in interstate commerce; additional applicability to
employees pursuant to subsequent amendatory provisions.

M

Except as otherwise provided in this section, no employer shall
employ any of his employees who in any workweek is engaged in
commerce or in the production of goods for commerce, or is em-
ployed in an enterprise engaged in commerce or in the production
of goods for commerce, for a workweek longer than forty hours
unless such employee receives compensation for his employment
in excess of the hours above specified at a rate not less than one
and one-half times the regular rate at which he is employed.

No employer shall employ any of his employees who in any work-
week is engaged in commerce or in the production of goods for
commerce, or is employed in an enterprise engaged in commerce
or in the production of goods for commerce, and who in such
workweek is brought within the purview of this subsection by the
amendments made to this Act [29 USCS §§ 201 et seq.] by the Fair
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§ 207

Labor Standards Amendments of 1966—

(A) for a workweek longer than forty-four hours during the
first year from the effective date of the Fair Labor Stan-
dards Amendments of 1966 [effective Feb. 1, 1967],

(B) for a workweek longer than forty-two hours during the
second year from such date, or

(C) foraworkweek longer than forty hours after the expiration
of the second year from such date,

unless such employee receives compensation for his employment
in excess of the hours above specified at a rate not less than one
and one-half times the regular rate at which he is employed.

Employment pursuant to collective bargaining agreement; employ-
ment by independently owned and controlled local enterprise en-
gaged in distribution of petroleum products. No employer shall be
deemed to have violated subsection (a) by employing any employee
for a workweek in excess of that specified in such subsection without
paying the compensation for overtime employment prescribed therein
if such employee is so employed—

M

in pursuance of an agreement, made as a result of collective bar-
gaining by representatives of employees certified as bona fide by
the National Labor Relations Board, which provides that no em-
ployee shall be employed more than one thousand and forty hours
during any period of twenty-six consecutive weeks; or

in pursuance of an agreement, made as a result of collective bar-
gaining by representatives of employees certified as bona fide by
the National Labor Relations Board, which provides that during
a specified period of fifty-two consecutive weeks the employee
shall be employed not more than two thousand two hundred and
forty hours and shall be guaranteed not less than one thousand
eight hundred and forty hours (or not less than forty-six weeks
at the normal number of hours worked per week, but not less
than thirty hours per week) and not more than two thousand and
eighty hours of employment for which he shall receive compen-
sation for all hours guaranteed or worked at rates not less than
those applicable under the agreement to the work performed and
for all hours in excess of the guaranty which are also in excess of
the maximum workweek applicable to such employee under sub-
section (a) or two thousand and eighty in such period at rates not
less than one and one-half times the regular rate at which he is
employed; or

by an independently owned and controlled local enterprise (includ-
ing an enterprise with more than one bulk storage establishment)
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engaged in the wholesale or bulk distribution of petroleum prod-
ucts if—

(A) the annual gross volume of sales of such enterprise is less
than $1,000,000 exclusive of excise taxes,

(B) more than 75 per centum of such enterprise’'s annual dollar
volume of sales is made within the State in which such
enterprise is located, and

(C)  not more than 25 per centum of the annual dollar volume
of sales of such enterprise is to customers who are engaged
in the bulk distribution of such products for resale,

and such employee receives compensation for employment in excess
of forty hours in any work-week at a rate not less than one and one-
half times the minimum wage rate applicable to him under section
6 [29 USCS § 206],

and if such employee receives compensation for employment in excess
of twelve hours in any workday, or for employment in excess of fifty-six
hours in any workweek, as the case may be, at a rate not less than one
and one-half times the regular rate at which he is employed.

(), (d) [Repealed]

(e)

§ 207

"Regular rate” defined. As used in this section the “regular rate” at
which an employee is employed shall be deemed to include all remu-
neration for employment paid to, or on behalf of, the employee, but
shall not be deemed to include—

(1) sums paid as gifts; payments in the nature of gifts made at Christ-
mas time or on other special occasions, as a reward for service, the
amounts of which are not measured by or dependent on hours
worked, production, or efficiency;

(2) payments made for occasional periods when no work is performed
due to vacation, holiday, illness, failure of the employer to provide
sufficient work, or other similar cause; reasonable payments for
traveling expenses, or other expenses, incurred by an employee in
the furtherance of his employer’s interests and properly reimburs-
able by the employer; and other similar payments to an employee
which are not made as compensation for his hours of employment;

(3) Sums [sums] paid in recognition of services performed during
a given period if either, (a) both the fact that payment is to be
made and the amount of the payment are determined at the sole
discretion of the employer at or near the end of the period and
not pursuant to any prior contract, agreement, or promise caus-
ing the employee to expect such payments regularly; or (b) the
payments are made pursuant to a bona fide profit-sharing plan or
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trust or bona fide thrift or savings plan, meeting the requirements
of the Administrator [Secretary] set forth in appropriate regula-
tions which he shall issue, having due regard among other relevant
factors, to the extent to which the amounts paid to the employ-
ee are determined without regard to hours of work, production,
or efficiency; or (c) the payments are talent fees (as such talent
fees are defined and delimited by regulations of the Administra-
tor [Secretary]) paid to performers, including announcers, on radio
and television programs;

contributions irrevocably made by an employer to a trustee or
third person pursuant to a bona fide plan for providing old-age,
retirement, life, accident, or health insurance or similar benefits for
employees;

extra compensation provided by a premium rate paid for certain
hours worked by the employee in any day or workweek because
such hours are hours worked in excess of eight in a day or in excess
of the maximum workweek applicable to such employee under
subsection (a) or in excess of the employee’s normal working hours
or regular working hours, as the case may be;

extra compensation provided by a premium rate paid for work by
the employee on Saturdays, Sundays, holidays, or regular days of
rest, or on the sixth or seventh day of the workweek, where such
premium rate is not less than one and one-half times the rate
established in good faith for like work performed in nonovertime
hours on other days;

extra compensation provided by a premium rate paid to the em-
ployee, in pursuance of an applicable employment contract or
collective-bargaining agreement, for work outside of the hours
established in good faith by the contract or agreement as the
basic, normal, or regular workday (not exceeding eight hours) or
workweek (not exceeding the maximum workweek applicable to
such employee under subsection (a)[)], where such premium rate is
not less than one and one-half times the rate established in good
faith by the contract or agreement for like work performed during
such workday or workweek; or

any value or income derived from employer-provided grants or
rights provided pursuant to a stock option, stock appreciation
right, or bona fide employee stock purchase program which is not
otherwise excludable under any of paragraphs (1) through (7) if—

(A) grants are made pursuant to a program, the terms and
conditions of which are communicated to participating
employees either at the beginning of the employee's par-
ticipation in the program or at the time of the grant;
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(B) in the case of stock options and stock appreciation rights,
the grant or right cannot be exercisable for a period of at
least 6 months after the time of grant (except that grants
or rights may become exercisable because of an employ-
ee's death, disability, retirement, or a change in corporate
ownership, or other circumstances permitted by regulation),
and the exercise price is at least 85 percent of the fair mar-
ket value of the stock at the time of grant;

(C) exercise of any grant or right is voluntary; and

(D) any determinations regarding the award of, and the amount
of, employer-provided grants or rights that are based on
performance are—

(i)  made based upon meeting previously established
performance criteria (which may include hours of
work, efficiency, or productivity) of any business unit
consisting of at least 10 employees or of a facility,
except that, any determinations may be based on
length of service or minimum schedule of hours or
days of work; or

(ii)  made based upon the past performance (which may
include any criteria) of one or more employees in a
given period so long as the determination is in the
sole discretion of the employer and not pursuant to
any prior contract.

Employment necessitating irregular hours of work. No employer shall
be deemed to have violated subsection (a) by employing any employ-
ee for a workweek in excess of the maximum workweek applicable to
such employee under subsection (a) if such employee is employed pur-
suant to a bona fide individual contract, or pursuant to an agreement
made as a result of collective bargaining by representatives of employ-
ees, if the duties of such employee necessitate irregular hours of work,
and the contract or agreement (1) specifies a regular rate of pay of not
less than the minimum hourly rate provided in subsection (a) or (b) of
section 6 [29 USCS § 206(a) or (b)] (whichever may be applicable) and
compensation at not less than one and one-half times such rate for all
hours worked in excess of such maximum workweek, and (2) provides
a weekly guaranty of pay for not more than sixty hours based on the
rates so specified.

Employment at piece rates. No employer shall be deemed to have
violated subsection (a) by employing any employee for a workweek in
excess of the maximum workweek applicable to such employee under
such subsection if, pursuant to an agreement or understanding arrived
at between the employer and the employee before performance of
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§ 207

the work, the amount paid to the employee for the number of hours
worked by him in such workweek in excess of the maximum workweek
applicable to such employee under such subsection—

(1) in the case of an employee employed at piece rates, is computed
at piece rates not less than one and one-half times the bona fide
piece rates applicable to the same work when performed during
nonovertime hours; or

(2) in the case of an employee performing two or more kinds of work
for which different hourly or piece rates have been established, is
computed at rates not less than one and one-half times such bona
fide rates applicable to the same work when performed during
non-overtime hours; or

(3) is computed at a rate not less than one and one-half times the
rate established by such agreement or understanding as the basic
rate to be used in computing overtime compensation thereun-
der: Provided, That the rate so established shall be authorized by
regulation by the Administrator [Secretary] as being substantially
equivalent to the average hourly earnings of the employee, exclu-
sive of overtime premiums, in the particular work over a represen-
tative period of time;

and if (i) the employee’s average hourly earnings for the workweek ex-
clusive of payments described in paragraphs (1) through (7) of subsection
(e) are not less than the minimum hourly rate required by applicable law,
and (ii) extra overtime compensation is properly computed and paid on
other forms of additional pay required to be included in computing the
regular rate.

Credit toward minimum wage or overtime compensation of amounts
excluded from regular rate.

(1) Except as provided in paragraph (2), sums excluded from the reg-
ular rate pursuant to subsection (e) shall not be creditable toward
wages required under section 6 [29 USCS § 206] or overtime com-
pensation required under this section.

(2) Extra compensation paid as described in paragraphs (5), (6), and
(7) of subsection (e) shall be creditable toward overtime compen-
sation payable pursuant to this section.

Employment by retail or service establishment. No employer shall be
deemed to have violated subsection (a) by employing any employee
at a retail or service establishment for a workweek in excess of the
applicable workweek specified therein, if (1) the regular rate of pay of
such employee is in excess of one and one-half times the minimum
hourly rate applicable to him under section 6 [29 USCS § 206], and (2)
more than half his compensation for a representative period (not less
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than one month) represents commissions on goods or services. In de-
termining the proportion of compensation representing commissions,
all earnings resulting from the application of a bona fide commission
rate shall be deemed commissions on goods or services without regard
to whether the computed commissions exceed the draw or guarantee.

Employment in hospital or establishment engaged in care of sick, aged,
or mentally ill. No employer engaged in the operation of a hospital or
an establishment which is an institution primarily engaged in the care
of the sick, the aged, or the mentally ill or defective who reside on the
premises shall be deemed to have violated subsection (a) if, pursuant
to an agreement or understanding arrived at between the employer
and the employee before performance of the work, a work period of
fourteen consecutive days is accepted in lieu of the workweek of sev-
en consecutive days for purposes of overtime computation and if, for
his employment in excess of eight hours in any workday and in excess
of eighty hours in such fourteen-day period, the employee receives
compensation at a rate not less than one and one-half times the regu-
lar rate at which he is employed.

Employment by public agency engaged in fire protection or law en-
forcement activities. No public agency shall be deemed to have vio-
lated subsection (a) with respect to the employment of any employee
in fire protection activities or any employee in law enforcement activ-
ities (including security personnel in correctional institutions) if—

(1) in a work period of 28 consecutive days the employee receives for
tours of duty which in the aggregate exceed the lesser of (A) 216
hours, or (B) the average number of hours (as determined by the
Secretary pursuant to section 6(c)(3) of the Fair Labor Standards
Amendments of 1974) [29 USCS § 213 note] in tours of duty of
employees engaged in such activities in work periods of 28 con-
secutive days in calendar year 1975; or

(2) inthe case of such an employee to whom a work period of at least
7 but less than 28 days applies, in his work period the employee
receives for tours of duty which in the aggregate exceed a number
of hours which bears the same ratio to the number of consecutive
days in his work period as 216 hours (or if lower, the number of
hours referred to in clause (B) of paragraph (1)) bears to 28 days,

compensation at a rate not less than one and one-half times the regular
rate at which he is employed.

Employment in domestic service in one or more households. No em-
ployer shall employ any employee in domestic service in one or more
households for a workweek longer than forty hours unless such em-
ployee receives compensation for such employment in accordance
with subsection (a).
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An

Employment in tobacco industry. For a period or periods of not more
than fourteen workweeks in the aggregate in any calendar year, any
employer may employ any employee for a workweek in excess of that
specified in subsection (a) without paying the compensation for over-
time employment prescribed in such subsection, if such employee—

(1) is employed by such employer—

(A) to provide services (including stripping and grading) nec-
essary and incidental to the sale at auction of green leaf
tobacco of type 11, 12, 13, 14, 21, 22, 23, 24, 31, 35, 36, or 37 (as
such types are defined by the Secretary of Agriculture), or
in auction sale, buying, handling, stemming, redrying, pack-
ing, and storing of such tobacco,

(B) in auction sale, buying, handling, sorting, grading, packing,
or storing green leaf tobacco of type 32 (as such type is
defined by the Secretary of Agriculture), or

(C) inauction sale, buying, handling, stripping, sorting, grading,
sizing, packing, or stemming prior to packing, of perishable
cigar leaf tobacco of type 41, 42, 43, 44, 45, 46, 51, 52, 53, 54,
55, 61, or 62 (as such types are defined by the Secretary of
Agriculture); and

(2) receives for—

(A) such employment by such employer which is in excess of
ten hours in any workday, and

(B) such employment by such employer which is in excess of
forty-eight hours in any workweek,

compensation at a rate not less than one and one-half times the regular
rate at which he is employed.

employer who receives an exemption under this subsection shall not be

eligible for any other exemption under this section.

(n)

§ 207

Employment by street, suburban, or interurban electric railway, or local
trolley or motorbus carrier. In the case of an employee of an employer
engaged in the business of operating a street, suburban or interur-
ban electric railway, or local trolley or motorbus carrier (regardless of
whether or not such railway or carrier is public or private or operated
for profit or not for profit), in determining the hours of employment of
such an employee to which the rate prescribed by subsection (a) ap-
plies there shall be excluded the hours such employee was employed
in charter activities by such employer if (1) the employee's employ-
ment in such activities was pursuant to an agreement or understand-
ing with his employer arrived at before engaging in such employment,
and (2) if employment in such activities is not part of such employee’s
regular employment.
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Compensatory time.

(1) Employees of a public agency which is a State, a political subdivi-
sion of a State, or an interstate governmental agency may receive,
in accordance with this subsection and in lieu of overtime com-
pensation, compensatory time off at a rate not less than one and
one-half hours for each hour of employment for which overtime
compensation is required by this section.

(2) A public agency may provide compensatory time under paragraph
(1) only—

(A) pursuant to—

(i)  applicable provisions of a collective bargaining agree-
ment, memorandum of understanding, or any other
agreement between the public agency and represen-
tatives of such employees; or

(ii)  in the case of employees not covered by subclause (i),
an agreement or understanding arrived at between
the employer and employee before the performance
of the work; and

(B) if the employee has not accrued compensatory time in ex-
cess of the limit applicable to the employee prescribed by
paragraph (3).

In the case of employees described in clause (A)(ii) hired prior to April 15,
1986, the regular practice in effect on April 15, 1986, with respect to com-
pensatory time off for such employees in lieu of the receipt of overtime
compensation, shall constitute an agreement or understanding under
such clause (A)(ii). Except as provided in the previous sentence, the pro-
vision of compensatory time off to such employees for hours worked
after April 14, 1986, shall be in accordance with this subsection.

(3)

(A) If the work of an employee for which compensatory time
may be provided included work in a public safety activity,
an emergency response activity, or a seasonal activity, the
employee engaged in such work may accrue not more than
480 hours of compensatory time for hours worked after
April 15, 1986. If such work was any other work, the em-
ployee engaged in such work may accrue not more than
240 hours of compensatory time for hours worked after
April 15, 1986. Any such employee who, after April 15, 1986,
has accrued 480 or 240 hours, as the case may be, of com-
pensatory time off shall, for additional overtime hours of
work, be paid overtime compensation.

(B) If compensation is paid to an employee for accrued
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compensatory time off, such compensation shall be paid
at the regular rate earned by the employee at the time the
employee receives such payment.

(4) An employee who has accrued compensatory time off authorized
to be provided under paragraph (1) shall, upon termination of em-
ployment, be paid for the unused compensatory time at a rate of
compensation not less than—

(A) the average regular rate received by such employee during
the last 3 years of the employee's employment, or

(B) the final regular rate received by such employee,
whichever is higher []

(5) An employee of a public agency which is a State, political subdivi-
sion of a State, or an interstate governmental agency—

(A)  who has accrued compensatory time off authorized to be
provided under paragraph (1), and

(B) who has requested the use of such compensatory time,

shall be permitted by the employee's employer to use such time within
a reasonable period after making the request if the use of the com-
pensatory time does not unduly disrupt the operations of the public
agency.

(6) The hours an employee of a public agency performs court report-
ing transcript preparation duties shall not be considered as hours
worked for the purposes of subsection (a) if—

(A) such employee is paid at a per-page rate which is not less
than—

(i)  the maximum rate established by State law or local
ordinance for the jurisdiction of such public agency,

(ii)  the maximum rate otherwise established by a judicial
or administrative officer and in effect on July 1, 1995,
or

(iii) the rate freely negotiated between the employee and
the party requesting the transcript, other than the
judge who presided over the proceedings being tran-
scribed, and

(B) the hours spent performing such duties are outside of the
hours such employee performs other work (including hours
for which the agency requires the employee’s attendance)
pursuant to the employment relationship with such public
agency.

161 Rev 8/4/2020



DCWAGELAW

LAW OFFICE OF JUSTIN ZELIKOVITZ

Fair Labor Standards Act

For purposes of this section, the amount paid such employee in accor-
dance with subparagraph (A) for the performance of court reporting
transcript preparation duties, shall not be considered in the calculation
of the regular rate at which such employee is employed.

(7) For purposes of this subsection—

(A) the term “overtime compensation” means the compensa-
tion required by subsection (a), and

(B) the terms “compensatory time” and “compensatory time
off” mean hours during which an employee is not work-
ing, which are not counted as hours worked during the
applicable workweek or other work period for purposes
of overtime compensation, and for which the employee is
compensated at the employee’s regular rate.

(p) Special detail work for fire protection and law enforcement employees;
occasional or sporadic employment; substitution.

(1) If an individual who is employed by a State, political subdivision
of a State, or an interstate governmental agency in fire protec-
tion or law enforcement activities (including activities of security
personnel in correctional institutions) and who, solely at such in-
dividual's option, agrees to be employed on a special detail by a
separate or independent employer in fire protection, law enforce-
ment, or related activities, the hours such individual was employed
by such separate and independent employer shall be excluded by
the public agency employing such individual in the calculation of
the hours for which the employee is entitled to overtime compen-
sation under this section if the public agency—

(A) requires that its employees engaged in fire protection, law
enforcement, or security activities be hired by a separate
and independent employer to perform the special detail,

(B) facilitates the employment of such employees by a sepa-
rate and independent employer, or

(C) otherwise affects the condition of employment of such
employees by a separate and independent employer.

(2) If an employee of a public agency which is a State, political subdi-
vision of a State, or an interstate governmental agency undertakes,
on an occasional or sporadic basis and solely at the employee's
option, part-time employment for the public agency which isin a
different capacity from any capacity in which the employee is reg-
ularly employed with the public agency, the hours such employee
was employed in performing the different employment shall be
excluded by the public agency in the calculation of the hours for
which the employee is entitled to overtime compensation under
this section.
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§ 207

(3)

If an individual who is employed in any capacity by a public
agency which is a State, political subdivision of a State, or an in-
terstate governmental agency, agrees, with the approval of the
public agency and solely at the option of such individual, to sub-
stitute during scheduled work hours for another individual who
is employed by such agency in the same capacity, the hours such
employee worked as a substitute shall be excluded by the public
agency in the calculation of the hours for which the employee is
entitled to overtime compensation under this section.

Maximum hour exemption for employees receiving remedial educa-
tion.  Any employer may employ any employee for a period or peri-
ods of not more than 10 hours in the aggregate in any workweek in
excess of the maximum workweek specified in subsection (a) without
paying the compensation for overtime employment prescribed in such
subsection, if during such period or periods the employee is receiving
remedial education that is—

m

(2)

(3)

provided to employees who lack a high school diploma or educa-
tional attainment at the eighth grade level;

designed to provide reading and other basic skills at an eighth
grade level or below; and

does not include job specific training.

Reasonable break time for nursing mothers.

M

An employer shall provide—

(A) areasonable break time for an employee to express breast
milk for her nursing child for 1 year after the child’s birth
each time such employee has need to express the milk; and

(B) a place, other than a bathroom, that is shielded from view
and free from intrusion from coworkers and the pubilic,
which may be used by an employee to express breast milk.

An employer shall not be required to compensate an employee
receiving reasonable break time under paragraph (1) for any work
time spent for such purpose.

An employer that employs less than 50 employees shall not be
subject to the requirements of this subsection, if such require-
ments would impose an undue hardship by causing the employer
significant difficulty or expense when considered in relation to
the size, financial resources, nature, or structure of the employer’s
business.

Nothing in this subsection shall preempt a State law that provides
greater protections to employees than the protections provided
for under this subsection.
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§ 208. [Repealed]

§ 209. Attendance of witnesses

For the purpose of any hearing or investigation provided for in this Act
[29 USCS §§ 201 et seq., generally; for full classification, consult USCS
Tables volumes], the provisions of sections 9 and 10 (relating to the at-
tendance of witnesses and the production of books, papers, and docu-
ments) of the Federal Trade Commission Act of September 16 [26], 1914,
as amended (U. S. C,, 1934 edition, title 15, secs. 49 and 50), are hereby
made applicable to the jurisdiction, powers, and duties of the Adminis-
trator, the Chief of the Children’s Bureau [Secretary of Labor], and the
industry committees.

§ 210. Court review of wage orders in Puerto Rico and the Virgin
Islands

(a)

§208

Any person aggrieved by an order of the Secretary issued under sec-
tion 8 [29 USCS § 208] may obtain a review of such order in the United
States Court of Appeals for any circuit wherein such person resides
or has his principal place of business, or in the United States Court of
Appeals for the District of Columbia, by filing in such court, within 60
days after the entry of such order a written petition praying that the
order of the Secretary be modified or set aside in whole or in part. A
copy of such petition shall forthwith be transmitted by the clerk of
the court to the Secretary, and thereupon the Secretary shall file in
the court the record of the industry committee upon which the or-
der complained of was entered, as provided in section 2112 of title 28,
United States Code. Upon the filing of such petition such court shall
have exclusive jurisdiction to affirm, modify (including provision for
the payment of an appropriate minimum wage rate), or set aside such
order in whole or in part, so far as it is applicable to the petitioner. The
review by the court shall be limited to questions of law, and findings
of fact by such industry committee when supported by substantial
evidence shall be conclusive. No objection to the order of the Secretary
shall be considered by the court unless such objection shall have been
urged before such industry committee or unless there were reasonable
grounds for failure so to do. If application is made to the court for
leave to adduce additional evidence, and it is shown to the satisfac-
tion of the court that such additional evidence may materially affect
the result of the proceeding and that there were reasonable grounds
for failure to adduce such evidence in the proceedings before such
industry committee, the court may order such additional evidence to
be taken before an industry committee and to be adduced upon the
hearing in such manner and upon such terms and conditions as to
the court may seem proper. Such industry committee may modify the
initial findings by reason of the additional evidence so taken, and shall
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file with the court such modified or new findings which if supported
by substantial evidence shall be conclusive, and shall also file its rec-
ommendation, if any, for the modification or setting aside of the orig-
inal order. The judgment and decree of the court shall be final, subject
to review by the Supreme Court of the United States upon certiorari or
certification as provided in section 1254 of title 28 of the United States
Code.

The commencement of proceedings under subsection (a) shall not, un-
less specifically ordered by the court, operate as a stay of the Admin-
istrator's [Secretary’s] order. The court shall not grant any stay of the
order unless the person complaining of such order shall file in court an
undertaking with a surety or sureties satisfactory to the court for the
payment to the employees affected by the order, in the event such
order is affirmed, of the amount by which the compensation such em-
ployees are entitled to receive under the order exceeds the compensa-
tion they actually received while such stay is in effect.

§ 211. Collection of data

(a)

§ 21

Investigations and inspections. The Administrator [Secretary] or his
designated representatives may investigate and gather data regarding
the wages, hours, and other conditions and practices of employment
in any industry subject to this Act [29 USCS §§ 201 et seq., generally;
for full classification, consult USCS Tables volumes], and may enter and
inspect such places and such records (and make such transcriptions
thereof), question such employees, and investigate such facts, condi-
tions, practices, or matters as he may deem necessary or appropriate
to determine whether any person has violated any provision of this Act
[29 USCS §§ 201 et seq., generally; for full classification, consult USCS
Tables volumes], or which may aid in the enforcement of the provisions
of this Act [29 USCS §§ 201 et seq., generally; for full classification, con-
sult USCS Tables volumes]. Except as provided in section 12 [29 USCS
§ 212] and in subsection (b) of this section, the Administrator [Secre-
tary] shall utilize the bureaus and divisions of the Department of Labor
for all the investigations and inspections necessary under this section.
Except as provided in section 12 [29 USCS § 212], the Administrator
[Secretary] shall bring all actions under section 17 [29 USCS § 217] to
restrain violations of this Act.

State and local agencies and employees. With the consent and cooper-
ation of State agencies charged with the administration of State labor
laws, the Administrator and the Chief of the Children’s Bureau [Secre-
tary] may, for the purpose of carrying out their respective functions
and duties under this Act, utilize the services of State and local agen-
cies and their employees and, notwithstanding any other provision of
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law, may reimburse such State and local agencies and their employees
for services rendered for such purposes.

Records. Every employer subject to any provision of this Act or of any
order issued under this Act shall make, keep, and preserve such records
of the persons employed by him and of the wages, hours, and other
conditions and practices of employment maintained by him, and shall
preserve such records for such periods of time, and shall make such
reports therefrom to the Administrator [Secretary] as he shall prescribe
by regulation or order as necessary or appropriate for the enforcement
of the provisions of this Act or the regulations or orders thereunder.
The employer of an employee who performs substitute work described
in section 7(p)(3) [29 USCS § 207(p)(3)] may not be required under this
subsection to keep a record of the hours of the substitute work.

Homework regulations. The Administrator [Secretary] is authorized
to make such regulations and orders regulating, restricting, or prohib-
iting industrial homework as are necessary or appropriate to prevent
the circumvention or evasion of and to safeguard the minimum wage
rate prescribed in this Act, and all existing regulations or orders of the
Administrator [Secretary] relating to industrial homework are hereby
continued in full force and effect.

§ 212. Child labor provisions

(a)

§ 212

Restrictions on shipment of goods; prosecution; conviction. No pro-
ducer, manufacturer, or dealer shall ship or deliver for shipment in com-
merce any goods produced in an establishment situated in the United
States in or about which within thirty days prior to the removal of
such goods therefrom any oppressive child labor has been employed:
Provided, That any such shipment or delivery for shipment of such
goods by a purchaser who acquired them in good faith in reliance on
written assurance from the producer, manufacturer, or dealer that the
goods were produced in compliance with the requirements of this sec-
tion, and who acquired such goods for value without notice of any
such violation, shall not be deemed prohibited by this subsection: And
provided further, That a prosecution and conviction of a defendant
for the shipment or delivery for shipment of any goods under the
conditions herein prohibited shall be a bar to any further prosecution
against the same defendant for shipments or deliveries for shipment
of any such goods before the beginning of said prosecution.

Investigations and inspections. The Chief of the Children’s Bureau in
the Department of Labor [Secretary of Labor], or any of his authorized
representatives, shall make all investigations and inspections under
section 11(a) [29 USCS § 211(a)] with respect to the employment of mi-
nors, and, subject to the direction and control of the Attorney General,
shall bring all actions under section 17 [29 USCS § 217] to enjoin any act
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or practice which is unlawful by reason of the existence of oppressive
child labor, and shall administer all other provisions of this Act relating
to oppressive child labor.

Oppressive child labor. No employer shall employ any oppressive child
labor in commerce or in the production of goods for commerce or in
any enterprise engaged in commerce or in the production of goods for
commerce.

Proof of age. In order to carry out the objectives of this section, the
Secretary may by regulation require employers to obtain from any em-
ployee proof of age.

§ 213. Exemptions

(a)

§ 213

Minimum wage and maximum hour requirements. The provisions of
sections 6 (except section 6(d) in the case of paragraph (1) of this sub-
section) and 7 [29 USCS §§ 206, 207] shall not apply with respect to—

(1) any employee employed in a bona fide executive, administrative,
or professional capacity (including any employee employed in the
capacity of academic administrative personnel or teacher in ele-
mentary or secondary schools), or in the capacity of outside sales-
man (as such terms are defined and delimited from time to time
by regulations of the Secretary, subject to the provisions of the
Administrative Procedure Act [5 USCS §§ 551 et seq.] except than
[that] an employee of a retail or service establishment shall not be
excluded from the definition of employee employed in a bona fide
executive or administrative capacity because of the number of
hours in his workweek which he devotes to activities not directly
or closely related to the performance of executive or administra-
tive activities, if less than 40 per centum of his hours worked in
the workweek are devoted to such activities); or

(2) [Repealed]

(3) any employee employed by an establishment which is an amuse-
ment or recreational establishment, organized camp, or religious or
non-profit educational conference center, if (A) it does not operate
for more than seven months in any calendar year, or (B) during the
preceding calendar year, its average receipts for any six months
of such year were not more than 33%/, per centum of its average
receipts for the other six months of such year, except that the ex-
emption from sections 6 and 7 [29 USCS §§ 206 and 207] provided
by this paragraph does not apply with respect to any employee of
a private entity engaged in providing services or facilities (other
than, in the case of the exemption from section 6 [29 USCS § 206],
a private entity engaged in providing services and facilities direct-
ly related to skiing) in a national park or a national forest, or on

167 Rev 8/4/2020



DCWAGELAW

LAW OFFICE OF JUSTIN ZELIKOVITZ

Fair Labor Standards Act

§ 213

9

land in the National Wildlife Refuge System, under a contract with
the Secretary of the Interior or the Secretary of Agriculture; or

[Repealed]

any employee employed in the catching, taking, propagating, har-
vesting, cultivating, or farming of any kind of fish, shellfish, crus-
tacea, sponges, seaweeds, or other aquatic forms of animal and
vegetable life, or in the first processing, canning or packing such
marine products at sea as an incident to, or in conjunction with,
such fishing operations, including the going to and returning from
work and loading and unloading when performed by any such
employee; or

any employee employed in agriculture (A) if such employee is em-
ployed by an employer who did not, during any calendar quarter
during the preceding calendar year, use more than five hundred
man-days of agriculture labor, (B) if such employee is the parent,
spouse, child, or other member of his employer’'s immediate fam-
ily, (C) if such employee (i) is employed as a hand harvest laborer
and is paid on a piece rate basis in an operation which has been,
and is customarily and generally recognized as having been, paid
on a piece rate basis in the region of employment, (ii) commutes
daily from his permanent residence to the farm on which he is
so employed, and (iii) has been employed in agriculture less than
thirteen weeks during the preceding calendar year, (D) if such
employee (other than an employee described in clause (C) of this
subsection) (i) is sixteen years of age or under and is employed as
a hand harvest laborer, is paid on a piece rate basis in an operation
which has been, and is customarily and generally recognized as
having been, paid on a piece rate basis in the region of employ-
ment, (ii) is employed on the same farm as his parent or person
standing in the place of his parent, and (iii) is paid at the same
piece rate as employees over age sixteen are paid on the same
farm, or (E) if such employee is principally engaged in the range
production of livestock; or

any employee to the extent that such employee is exempt by reg-
ulations, order, or certificate of the Secretary issued under section
14 [29 USCS § 214]; or

any employee employed in connection with the publication of any
weekly, semiweekly, or daily newspaper with a circulation of less
than four thousand the major part of which circulation is within
the county where published or counties contiguous thereto; or

[Repealed]

(10) any switchboard operator employed by an independently owned
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public telephone company which has not more than seven hun-
dred and fifty stations; or

(11) [Repealed]

(12) any employee employed as a seaman on a vessel other than an
American vessel; or

(13), (14) [Repealed]

(15) any employee employed on a casual basis in domestic service em-
ployment to provide babysitting services or any employee em-
ployed in domestic service employment to provide companionship
services for individuals who (because of age or infirmity) are un-
able to care for themselves (as such terms are defined and delim-
ited by regulations of the Secretary); or

(16) a criminal investigator who is paid availability pay under section
5545a of title 5, United States Code; or

(17) any employee who is a computer systems analyst, computer
programmer, software engineer, or other similarly skilled worker,
whose primary duty is—

(A) the application of systems analysis techniques and proce-
dures, including consulting with users, to determine hard-
ware, software, or system functional specifications;

(B) the design, development, documentation, analysis, cre-
ation, testing, or modification of computer systems or pro-
grams, including prototypes, based on and related to user
or system design specifications;

(C) the design, documentation, testing, creation, or modifica-
tion of computer programs related to machine operating
systems; or

(D) acombination of duties described in subparagraphs (A), (B),
and (C) the performance of which requires the same level
of skills, and

who, in the case of an employee who is compensated on an hourly
basis, is compensated at a rate of not less than $27.63 an hour; or

(18) any employee who is a border patrol agent, as defined in section
5550(a) of title 5, United States Code; or

(19) any employee employed to play baseball who is compensated
pursuant to a contract that provides for a weekly salary for ser-
vices performed during the league's championship season (but not
spring training or the off season) at a rate that is not less than
a weekly salary equal to the minimum wage under section 6(a)
[29 USCS § 206(a)] for a workweek of 40 hours, irrespective of
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(b)

§213

the number of hours the employee devotes to baseball related
activities.

Maximum hour requirements. The provisions of section 7 [29 USCS § 207]
shall not apply with respect to—

M

any employee with respect to whom the Secretary of Transpor-
tation has power to establish qualifications and maximum hours
of service pursuant to the provisions of section 204 of the Motor
Carrier Act, 1935 [49 USCS § 31502]; or

any employee of an employer engaged in the operation of a rail
carrier subject to part A of subtitle IV of title 49, United States
Code [49 USCS §§ 10101 et seq.]; or

any employee of a carrier by air subject to the provisions of title Il
of the Railway Labor Act [45 USCS §§ 181-188]; or

[Repealed]

any individual employed as an outside buyer of poultry, eggs,
cream, or milk, in their raw or natural state; or

any employee employed as a seaman; or

(7), (8) [Repealed]

9)

(1)

any employee employed as an announcer, news editor, or chief en-
gineer by a radio or television station the major studio of which is
located (A) in a city or town of one hundred thousand population
or less according to the latest available decennial census figures as
compiled by the Bureau of the Census, except where such city or
town is part of a standard metropolitan statistical area, as defined
and designated by the Bureau of the Budget, which has a total
population in excess of one hundred thousand, or (B) in a city or
town of twenty-five thousand population or less, which is part of
such an area but is at least 40 airline miles from the principal city
in such area; or

(A) any salesman, partsman, or mechanic primarily engaged in
selling or servicing automobiles, trucks, or farm implements,
if he is employed by a nonmanufacturing establishment
primarily engaged in the business of selling such vehicles
or implements to ultimate purchasers; or

(B) any salesman primarily engaged in selling trailers, boats, or
aircraft, if he is employed by a nonmanufacturing estab-
lishment primarily engaged in the business of selling trail-
ers, boats, or aircraft to ultimate purchasers; or

any employee employed as a driver or driver's helper making local
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—
—
w

=

(14

Ny

(15

(16)

(7)

(18),

deliveries, who is compensated for such employment on the basis
of trip rates, or other delivery payment plan, if the Secretary shall
find that such plan has the general purpose and effect of reducing
hours worked by such employees to, or below, the maximum work-
week applicable to them under section 7(a) [29 USCS § 207(a)]; or

any employee employed in agriculture or in connection with the
operation or maintenance of ditches, canals, reservoirs, or water-
ways, not owned or operated for profit, or operated on a share-
crop basis, and which are used exclusively for supply and storing
of water, at least 90 percent of which was ultimately delivered for
agricultural purposes during the preceding calendar year; or

any employee with respect to his employment in agriculture by a
farmer, notwithstanding other employment of such employee in
connection with livestock auction operations in which such farmer
is engaged as an adjunct to the raising of livestock, either on his
own account or in conjunction with other farmers, if such employ-
ee (A) is primarily employed during his workweek in agriculture by
such farmer, and (B) is paid for his employment in connection with
such livestock auction operations at a wage rate not less than that
prescribed by section 6(a)(1) [29 USCS § 206(a)(1)]; or

any employee employed within the area of production (as defined
by the Secretary) by an establishment commonly recognized as a
country elevator, including such an establishment which sells prod-
ucts and services used in the operation of a farm, if no more than
five employees are employed in the establishment in such opera-
tions; or

any employee engaged in the processing of maple sap into sugar
(other than refined sugar) or syrup; or

any employee engaged (A) in the transportation and preparation
for transportation of fruits or vegetables, whether or not per-
formed by the farmer, from the farm to a place of first processing
or first marketing within the same State, or (B) in transportation,
whether or not performed by the farmer, between the farm and
any point within the same State of persons employed or to be
employed in the harvesting of fruits or vegetables; or

any driver employed by an employer engaged in the business of
operating taxicabs; or

(19) [Repealed]

(20) any employee of a public agency who in any workweek is em-

ployed in fire protection activities or any employee of a public
agency who in any workweek is employed in law enforcement
activities (including security personnel in correctional institutions),
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if the public agency employs during the workweek less than 5
employees in fire protection or law enforcement activities, as the
case may be; or

(21) any employee who is employed in domestic service in a household
and who resides in such household; or

(22), (23) [Repealed]

(24) any employee who is employed with his spouse by a nonprofit
educational institution to serve as the parents of children—

(A) who are orphans or one of whose natural parents is de-
ceased, or

(B) who are enrolled in such institution and reside in residential
facilities of the institution,

while such children are in residence at such institution, if such employ-
ee and his spouse reside in such facilities, receive, without cost, board
and lodging from such institution, and are together compensated, on a
cash basis, at an annual rate of not less than $10,000; or

(25), (26) [Repealed]

(27) any employee employed by an establishment which is a motion
picture theater; or

(28) any employee employed in planting or tending trees, cruising, sur-
veying, or felling timber, or in preparing or transporting logs or
other forestry products to the mill, processing plant, railroad, or
other transportation terminal, if the number of employees em-
ployed by his employer in such forestry or lumbering operations
does not exceed eight;

(29) any employee of an amusement or recreational establishment lo-
cated in a national park or national forest or on land in the Na-
tional Wildlife Refuge System if such employee (A) is an employee
of a private entity engaged in providing services or facilities in a
national park or national forest, or on land in the National Wildlife
Refuge System, under a contract with the Secretary of the Interior
or the Secretary of Agriculture, and (B) receives compensation for
employment in excess of fifty-six hours in any workweek at a rate
not less than one and one-half times the regular rate at which he
is employed; or

(30) a criminal investigator who is paid availability pay under section
5545a of title 5, United States Code.

Child labor requirements.

(1) Except as provided in paragraph (2) or (4), the provisions of sec-
tion 12 [29 USCS § 212] relating to child labor shall not apply to
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any employee employed in agriculture outside of school hours for
the school district where such employee is living while he is so
employed, if such employee—

§ 213

(2)

(3)

(4)

(A)

(@

is less than twelve years of age and (i) is employed by his
parent, or by a person standing in the place of his parent,
on a farm owned or operated by such parent or person,
or (ii) is employed, with the consent of his parent or per-
son standing in the place of his parent, on a farm, none of
the employees of which are (because of section 13(a)(6)(A)
[subsec. (a)(6)(A) of this section]) required to be paid at the
wage rate prescribed by section 6(a)(5),

is twelve years or thirteen years of age and (i) such employ-
ment is with the consent of his parent or person standing
in the place of his parent, or (ii) his parent or such person is
employed on the same farm as such employee, or

is fourteen years of age or older.

The provisions of section 12 [29 USCS § 212] relating to child labor
shall apply to an employee below the age of sixteen employed
in agriculture in an occupation that the Secretary of Labor finds
and declares to be particularly hazardous for the employment of
children below the age of sixteen, except where such employee is
employed by his parent or by a person standing in the place of his
parent on a farm owned or operated by such parent or person.

The provisions of section 12 [29 USCS § 212] relating to child labor
shall not apply to any child employed as an actor or performer in
motion pictures or theatrical productions, or in radio or television
productions.

(A)

An employer or group of employers may apply to the Sec-
retary for a waiver of the application of section 12 [29 USCS
§ 212] to the employment for not more than eight weeks in
any calendar year of individuals who are less than twelve
years of age, but not less than ten years of age, as hand
harvest laborers in an agricultural operation which has
been, and is customarily and generally recognized as being,
paid on a piece rate basis in the region in which such indi-
viduals would be employed. The Secretary may not grant
such a waiver unless he finds, based on objective data sub-
mitted by the applicant, that—

(i)  the crop to be harvested is one with a particularly
short harvesting season and the application of sec-
tion 12 [29 USCS § 212] would cause severe economic
disruption in the industry of the employer or group of
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(i)

(iii)

(iv)

employers applying for the waiver;

the employment of the individuals to whom the
waiver would apply would not be deleterious to their
health or well-being;

the level and type of pesticides and other chemicals
used would not have an adverse effect on the health
or well-being of the individuals to whom the waiver
would apply;

individuals age twelve and above are not available for
such employment; and

the industry of such employer or group of employers
has traditionally and substantially employed individ-
uals under twelve years of age without displacing
substantial job opportunities for individuals over six-
teen years of age.

Any waiver granted by the Secretary under subparagraph
(A) shall require that—

(M

(iii)

the individuals employed under such waiver be em-
ployed outside of school hours for the school district
where they are living while so employed;

such individuals while so employed commute daily
from their permanent residence to the farm on which
they are so employed; and

such individuals be employed under such waiver (I)
for not more than eight weeks between June 1 and
October 15 of any calendar year, and (ll) in accordance
with such other terms and conditions as the Secretary
shall prescribe for such individuals' protection.

In the administration and enforcement of the child labor
provisions of this Act [29 USCS §§ 201 et seq.], employees
who are 16 and 17 years of age shall be permitted to load
materials into, but not operate or unload materials from,
scrap paper balers and paper box compactors—

(M

(ii)

that are safe for 16- and 17-year-old employees load-
ing the scrap paper balers or paper box compactors;
and

that cannot be operated while being loaded.

For purposes of subparagraph (A), scrap paper balers and
paper box compactors shall be considered safe for 16- or
17-year-old employees to load only if—
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(I)  the scrap paper balers and paper box compac-
tors meet the American National Standards In-
stitute’s Standard ANSI Z2455-1990 for scrap
paper balers and Standard ANSI| Z245.2-1992
for paper box compactors; or

(Il) the scrap paper balers and paper box com-
pactors meet an applicable standard that is
adopted by the American National Standards
Institute after the date of enactment of this
paragraph and that is certified by the Secre-
tary to be at least as protective of the safety
of minors as the standard described in sub-
clause (I);

(i)  the scrap paper balers and paper box compactors
include an on-off switch incorporating a key-lock or
other system and the control of the system is main-
tained in the custody of employees who are 18 years
of age or older;

(iii)  the on-off switch of the scrap paper balers and paper
box compactors is maintained in an off position when
the scrap paper balers and paper box compactors are
not in operation; and

(iv) the employer of 16- and 17-year-old employees pro-
vides notice, and posts a notice, on the scrap paper
balers and paper box compactors stating that—

(I)  the scrap paper balers and paper box compac-
tors meet the applicable standard described in
clause (i);

(I) 16- and 17-year-old employees may only load
the scrap paper balers and paper box compac-
tors; and

(I any employee under the age of 18 may not
operate or unload the scrap paper balers and
paper box compactors.

The Secretary shall publish in the Federal Register a stan-
dard that is adopted by the American National Standards
Institute for scrap paper balers or paper box compactors
and certified by the Secretary to be protective of the
safety of minors under clause (i)(ll).

(@)
(i) Employers shall prepare and submit to the Secretary
reports—
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(i)

(iii)

(iv)

() onany injury to an employee under the age of
18 that requires medical treatment (other than
first aid) resulting from the employee’s contact
with a scrap paper baler or paper box compac-
tor during the loading, operation, or unloading
of the baler or compactor; and

(I on any fatality of an employee under the age
of 18 resulting from the employee's contact
with a scrap paper baler or paper box compac-
tor during the loading, operation, or unloading
of the baler or compactor.

The reports described in clause (i) shall be used by the
Secretary to determine whether or not the implemen-
tation of subparagraph (A) has had any effect on the
safety of children.

The reports described in clause (i) shall provide—

() the name, telephone number, and address of
the employer and the address of the place of
employment where the incident occurred;

(I)  the name, telephone number, and address of
the employee who suffered an injury or death
as a result of the incident;

(Il1)  the date of the incident;

(IV) a description of the injury and a narrative de-
scribing how the incident occurred; and

(V) the name of the manufacturer and the model
number of the scrap paper baler or paper box
compactor involved in the incident.

The reports described in clause (i) shall be submitted
to the Secretary promptly, but not later than 10 days
after the date on which an incident relating to an in-
jury or death occurred.

The Secretary may not rely solely on the reports
described in clause (i) as the basis for making a de-
termination that any of the employers described
in clause (i) has violated a provision of section 12
[29 USCS § 212] relating to oppressive child labor or
a regulation or order issued pursuant to section 12
[29 USCS § 212]. The Secretary shall, prior to making
such a determination, conduct an investigation and
inspection in accordance with section 12(b) [29 USCS
§ 212(b)].
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(vi) The reporting requirements of this subparagraph shall
expire 2 years after the date of enactment of this sub-
paragraph [enacted August 6, 1996].

(6) In the administration and enforcement of the child
labor provisions of this Act [29 USCS §§ 201 et seq.],
employees who are under 17 years of age may not
drive automobiles or trucks on public roadways.
Employees who are 17 years of age may drive au-
tomobiles or trucks on public roadways only if—

such driving is restricted to daylight hours;

the employee holds a State license valid for the type of
driving involved in the job performed and has no records of
any moving violation at the time of hire;

the employee has successfully completed a State approved
driver education course;

the automobile or truck is equipped with a seat belt for
the driver and any passengers and the employee’s employ-
er has instructed the employee that the seat belts must be
used when driving the automobile or truck;

the automobile or truck does not exceed 6,000 pounds of
gross vehicle weight;

such driving does not involve—
(i)  the towing of vehicles;
(ii)  route deliveries or route sales;

(iii) the transportation for hire of property, goods, or
passengers;

(iv) urgent, time-sensitive deliveries;

(v)  more than two trips away from the primary place of
employment in any single day for the purpose of de-
livering goods of the employee’s employer to a cus-
tomer (other than urgent, time-sensitive deliveries);

(vi) more than two trips away from the primary place
of employment in any single day for the purpose of
transporting passengers (other than employees of the
employer);

(vii) transporting more than three passengers (including
employees of the employer); or

(viii) driving beyond a 30 mile radius from the employee's
place of employment; and
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(G) such driving is only occasional and incidental to the em-
ployee's employment.

§213

For purposes of subparagraph (G), the term "occasional and incidental”
is no more than one-third of an employee's worktime in any work-
day and no more than 20 percent of an employee’s worktime in any

workweek.

%
(A)
(M

(if)

Subject to subparagraph (B), in the administration
and enforcement of the child labor provisions of this
Act [29 USCS §§ 201 et seq.], it shall not be consid-
ered oppressive child labor for a new entrant into the
workforce to be employed inside or outside places of
business where machinery is used to process wood
products.

In this paragraph, the term "new entrant into the
workforce” means an individual who—

() is under the age of 18 and at least the age of 14,
and

(I) by statute or judicial order is exempt from
compulsory school attendance beyond the
eighth grade.

(B) The employment of a new entrant into the workforce un-
der subparagraph (A) shall be permitted—

(M

(i)

(iii)

(iv)

if the entrant is supervised by an adult relative of the
entrant or is supervised by an adult member of the
same religious sect or division as the entrant;

if the entrant does not operate or assist in the opera-
tion of power-driven woodworking machines;

if the entrant is protected from wood particles or
other flying debris within the workplace by a barrier
appropriate to the potential hazard of such wood par-
ticles or flying debris or by maintaining a sufficient
distance from machinery in operation; and

if the entrant is required to use personal protective
equipment to prevent exposure to excessive levels of
noise and saw dust.

Delivery of newspapers and wreathmaking. The provisions of sec-
tions 6, 7 and 12 [29 USCS §§ 206, 207, and 212] shall not apply with
respect to any employee engaged in the delivery of newspapers to the
consumer or to any homeworker engaged in the making of wreaths
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composed primarily of natural holly, pine, cedar, or other evergreens
(including the harvesting of the evergreens or other forest products
used in making such wreaths).

Maximum hour requirements and minimum wage employees. The
provisions of section 7 [29 USCS § 207] shall not apply with respect to
employees for whom the Secretary of Labor is authorized to estab-
lish minimum wage rates as provided in section 6(a)(3), except with
respect to employees for whom such rates are in effect; and with re-
spect to such employees the Secretary may make rules and regulations
providing reasonable limitations and allowing reasonable variations,
tolerances, and exemptions to and from any or all of the provisions of
section 7 [29 USCS § 207] if he shall find, after a public hearing on the
matter, and taking into account the factors set forth in section 6(a)(3),
that economic conditions warrant such action.

Employment in foreign countries and certain United States territories.
The provisions of sections 6, 7 11, and 12 [29 USCS §§ 206, 207, 211, 212]
shall not apply with respect to any employee whose services during
the workweek are performed in a workplace within a foreign country
or within territory under the jurisdiction of the United States other
than the following: a State of the United States; the District of Co-
lumbia; Puerto Rico; the Virgin Islands; outer Continental Shelf lands
defined in the Outer Continental Shelf Lands Act (ch. 345, 67 Stat. 462)
[43 USCS §§ 1331 et seq.]; American Samoa; Guam; Wake Island; Eniwe-
tok Atoll; Kwajalein Atoll; and Johnston Island.

Certain employment in retail or service establishments, agriculture.
The exemption from section 6 [29 USCS § 206] provided by paragraph
(6) of subsection (a) of this section shall not apply with respect to any
employee employed by an establishment (1) which controls, is con-
trolled by, or is under common control with, another establishment
the activities of which are not related for a common business purpose
to, but materially support the activities of the establishment employ-
ing such employee; and (2) whose annual gross volume of sales made
or business done, when combined with the annual gross volume of
sales made or business done by each establishment which controls, is
controlled by, or is under common control with, the establishment em-
ploying such employee, exceeds $10,000,000 (exclusive of excise taxes
at the retail level which are separately stated).

Maximum hour requirement; fourteen workweek limitation. The pro-
visions of section 7 [29 USCS § 207] shall not apply for a period or
periods of not more than fourteen workweeks in the aggregate in any
calendar year to any employee who—

(1) is employed by such employer—

(A) exclusively to provide services necessary and incidental
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to the ginning of cotton in an establishment primarily en-
gaged in the ginning of cotton;

(B) exclusively to provide services necessary and incidental to
the receiving, handling, and storing of raw cotton and the
compressing of raw cotton when performed at a cotton
warehouse or compress-warehouse facility, other than one
operated in conjunction with a cotton mill, primarily en-
gaged in storing and compressing;

(C) exclusively to provide services necessary and incidental to
the receiving, handling, storing, and processing of cotton-
seed in an establishment primarily engaged in the receiving,
handling, storing, and processing of cottonseed; or

(D) exclusively to provide services necessary and incidental to
the processing of sugar cane or sugar beets in an establish-
ment primarily engaged in the processing of sugar cane or
sugar beets; and

(2) receives for—

(A) such employment by such employer which is in excess of
ten hours in any workday, and

(B) such employment by such employer which is in excess of
forty-eight hours in any workweek,

compensation at a rate not less than one and one-half times the regu-
lar rate at which he is employed.

Any employer who receives an exemption under this subsection shall
not be eligible for any other exemption under this section or section 7
[29 USCS & 207].

()

§ 213

Cotton ginning. The provisions of section 7 [29 USCS § 207] shall not
apply for a period or periods of not more than fourteen workweeks
in the aggregate in any period of fifty-two consecutive weeks to any
employee who—

(1) is engaged in the ginning of cotton for market in any place of em-
ployment located in a county where cotton is grown in commercial
quantities; and

(2) receives for any such employment during such workweeks—
(A) in excess of ten hours in any workday, and
(B) in excess of forty-eight hours in any workweek,

compensation at a rate not less than one and one-half times the reg-
ular rate at which he is employed. No week included in any fifty-two
week period for purposes of the preceding sentence may be included
for such purposes in any other fifty-two week period.
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Processing of sugar beets, sugar beet molasses, or sugar cane. The
provisions of section 7 [29 USCS § 207] shall not apply for a period or
periods of not more than fourteen workweeks in the aggregate in any
period of fifty-two consecutive weeks to any employee who—

(1) is engaged in the processing of sugar beets, sugar beet molasses,
or sugar cane into sugar (other than refined sugar) or syrup; and

(2) receives for any such employment during such workweeks—
(A) in excess of ten hours in any workday, and
(B) in excess of forty-eight hours in any workweek,

compensation at a rate not less than one and one-half times the reg-
ular rate at which he is employed. No week included in any fifty-two
week period for purposes of the preceding sentence may be included
for such purposes in any other fifty-two week period.

§ 214. Employment under special certificates

(a)

§ 214

Learners, apprentices, messengers. The Secretary, to the extent neces-
sary in order to prevent curtailment of opportunities for employment,
shall by regulations or by orders provide for the employment of learn-
ers, of apprentices, and of messengers employed primarily in deliver-
ing letters and messages, under special certificates issued pursuant to
regulations of the Secretary, at such wages lower than the minimum
wage applicable under section 6 [29 USCS § 206] and subject to such
limitations as to time, number, proportion, and length of service as the
Secretary shall prescribe.

Students.
(M

(A) The Secretary, to the extent necessary in order to prevent
curtailment of opportunities for employment, shall by
special certificate issued under a regulation or order pro-
vide, in accordance with subparagraph (B), for the employ-
ment, at a wage rate not less than 85 per centum of the
otherwise applicable wage rate in effect under section 6
[29 USCS § 206] or not less than $1.60 an hour, whichever
is the higher, of full-time students (regardless of age but
in compliance with applicable child labor laws) in retail or
service establishments.

(B) Except as provided in paragraph (4)(B), during any month in
which full-time students are to be employed in any retail or
service establishment under certificates issued under this
subsection the proportion of student hours of employment
to the total hours of employment of all employees in such
establishment may not exceed—
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(M

in the

case of a retail or service establishment whose

employees (other than employees engaged in com-

merce

or in the production of goods for commerce)

were covered by this Act before the effective date of
the Fair Labor Standards Amendments of 1974—

O]

an

(1)

the proportion of student hours of employ-
ment to the total hours of employment of all
employees in such establishment for the corre-
sponding month of the immediately preceding
twelve-month period,

the maximum proportion for any correspond-
ing month of student hours of employment to
the total hours of employment of all employ-
ees in such establishment applicable to the
issuance of certificates under this section at
any time before the effective date of the Fair
Labor Standards Amendments of 1974 for the
employment of students by such employer, or

a proportion equal to one-tenth of the total
hours of employment of all employees in such
establishment,

whichever is greater;

(if)

in the

case of retail or service establishment whose

employees (other than employees engaged in com-

merce

or in the production of goods for commerce)

are covered for the first time on or after the effec-
tive date of the Fair Labor Standards Amendments of

1974—
0

the proportion of hours of employment of stu-
dents in such establishment to the total hours
of employment of all employees in such estab-
lishment for the corresponding month of the
twelve-month period immediately prior to the
effective date of such Amendments,

the proportion of student hours of employ-
ment to the total hours of employment of all
employees in such establishment for the corre-
sponding month of the immediately preceding
twelve-month period, or

(Il) a proportion equal to one-tenth of the total

hours of employment of all employees in such
establishment,

whichever is greater; or

§ 214
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(2)

(3)

(4)

(iii) in the case of a retail or service establishment for
which records of student hours worked are not avail-
able, the proportion of student hours of employment
to the total hours of employment of all employees
based on the practice during the immediately preced-
ing twelve-month period in (I) similar establishments
of the same employer in the same general metropol-
itan area in which such establishment is located, (II)
similar establishments of the same or nearby commu-
nities if such establishment is not in a metropolitan
area, or (Ill) other establishments of the same general
character operating in the community or the nearest
comparable community.

For purpose of clauses (i), (ii), and (iii) of this subparagraph, the
term “student hours of employment” means hours during which
students are employed in a retail or service establishment under
certificates issued under this subsection.

The Secretary, to the extent necessary in order to prevent curtail-
ment of opportunities for employment, shall by special certificate
issued under a regulation or order provide for the employment, at
a wage rate not less than 85 per centum of the wage rate in effect
under section 6(a)(5) [29 USCS § 206(a)(5)] or not less than $1.30
an hour, whichever is the higher, of full-time students (regardless
of age but in compliance with applicable child labor laws) in any
occupation in agriculture.

The Secretary, to the extent necessary in order to prevent curtail-
ment of opportunities for employment, shall by special certificate
issued under a regulation or order provide for the employment by
an institution of higher education, at a wage rate not less than 85
per centum of the otherwise applicable wage rate in effect under
section 6 [29 USCS § 206] or not less than $1.60 an hour, whichever
is the higher, of full-time students (regardless of age but in com-
pliance with applicable child labor laws) who are enrolled in such
institution. The Secretary shall by regulation prescribe standards
and requirements to insure that this paragraph will not create a
substantial probability of reducing the full-time employment op-
portunities of persons other than those to whom the minimum
wage rate authorized by this paragraph is applicable.

(A) A special certificate issued under paragraph (1), (2), or (3)
shall provide that the student or students for whom it is
issued shall, except during vacation periods, be employed
on a part-time basis and not in excess of twenty hours in
any workweek.
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(B)

If the issuance of a special certificate under paragraph (1)
or (2) for an employer will cause the number of students
employed by such employer under special certificates is-
sued under this subsection to exceed six, the Secretary may
not issue such a special certificate for the employment of
a student by such employer unless the Secretary finds
employment of such student will not create a substantial
probability of reducing the full-time employment opportu-
nities of persons other than those employed under special
certificates issued under this subsection. If the issuance of
a special certificate under paragraph (1) or (2) for an em-
ployer will not cause the number of students employed by
such employer under special certificates issued under this
subsection to exceed six—

(i)  the Secretary may issue a special certificate under
paragraph (1) or (2) for the employment of a student
by such employer if such employer certifies to the
Secretary that the employment of such student will
not reduce the full-time employment opportunities
of persons other than those employed under special
certificates issued under this subsection, and

(i) in the case of an employer which is a retail or service
establishment, subparagraph (B) of paragraph (1) shall
not apply with respect to the issuance of special cer-
tificates for such employer under such paragraph.

The requirement of this subparagraph shall not apply in the case
of the issuance of special certificates under paragraph (3) for the
employment of full-time students by institutions of higher ed-
ucation; except that if the Secretary determines that an institu-
tion of higher education is employing students under certificates
issued under paragraph (3) but in violation of the requirements
of that paragraph or of regulations issued thereunder, the re-
quirements of this subparagraph shall apply with respect to the
issuance of special certificates under paragraph (3) for the em-
ployment of students by such institution.

(©

No special certificate may be issued under this subsection
unless the employer for whom the certificate is to be is-
sued provides evidence satisfactory to the Secretary of the
student status of the employees to be employed under
such special certificate.

To minimize paperwork for, and to encourage, small busi-
nesses to employ students under special certificates is-
sued under paragraphs (1) and (2), the Secretary shall, by
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regulation or order, prescribe a simplified application form
to be used by employers in applying for such a certificate
for the employment of not more than six full-time stu-
dents. Such an application shall require only—

(i) a listing of the name, address, and business of the ap-
plicant employer,

(i) alisting of the date the applicant began business, and

(iii) the certification that the employment of such full-
time students will not reduce the full-time employ-
ment opportunities of persons other than persons
employed under special certificates.

(c) Handicapped workers.

(1) The Secretary, to the extent necessary to prevent curtailment of
opportunities for employment, shall by regulation or order provide
for the employment, under special certificates, of individuals (in-
cluding individuals employed in agriculture) whose earning or pro-
ductive capacity is impaired by age, physical or mental deficiency,
or injury, at wages which are—

(A)

(B)

(@

lower than the minimum wage applicable under section 6
[29 USCS § 206],

commensurate with those paid to nonhandicapped work-
ers, employed in the vicinity in which the individuals under
the certificates are employed, for essentially the same type,
quality, and quantity of work, and

related to the individual's productivity.

(2) The Secretary shall not issue a certificate under paragraph (1) un-
less the employer provides written assurances to the Secretary

that—

(A)

in the case of individuals paid on an hourly rate basis, wag-
es paid in accordance with paragraph (1) will be reviewed
by the employer at periodic intervals at least once every six
months, and

wages paid in accordance with paragraph (1) will be ad-
justed by the employer at periodic intervals, at least once
each year, to reflect changes in the prevailing wage paid to
experienced nonhandicapped individuals employed in the
locality for essentially the same type of work.

(3) Notwithstanding paragraph (1), no employer shall be permitted to
reduce the hourly wage rate prescribed by certificate under this
subsection in effect on June 1, 1986, of any handicapped individual

§ 214
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for a period of two years from such date without prior authoriza-
tion of the Secretary.

§ 214

Nothing in this subsection shall be construed to prohibit an em-
ployer from maintaining or establishing work activities centers to
provide therapeutic activities for handicapped clients.

(A)

Notwithstanding any other provision of this subsection,
any employee receiving a special minimum wage at a
rate specified pursuant to this subsection or the parent or
guardian of such an employee may petition the Secretary
to obtain a review of such special minimum wage rate. An
employee or the employee’s parent or guardian may file
such a petition for and in behalf of the employee or in be-
half of the employee and other employees similarly situat-
ed. No employee may be a party to any such action unless
the employee or the employee’s parent or guardian gives
consent in writing to become such a party and such con-
sent is filed with the Secretary.

Upon receipt of a petition filed in accordance with sub-
paragraph (A), the Secretary within ten days shall assign
the petition to an administrative law judge appointed pur-
suant to section 3105 of title 5 United States Code. The
administrative law judge shall conduct a hearing on the re-
cord in accordance with section 554 of title 5, United States
Code, with respect to such petition within thirty days after
assignment.

In any such proceeding, the employer shall have the bur-
den of demonstrating that the special minimum wage rate
is justified as necessary in order to prevent curtailment of
opportunities for employment.

In determining whether any special minimum wage rate is
justified pursuant to subparagraph (C), the administrative
law judge shall consider—

(i)  the productivity of the employee or employees iden-
tified in the petition and the conditions under which
such productivity was measured; and

(ii)  the productivity of other employees performing work
of essentially the same type and quality for other em-
ployers in the same vicinity.

The administrative law judge shall issue a decision within
thirty days after the hearing provided for in subparagraph
(B). Such action shall be deemed to be a final agency action
unless within thirty days the Secretary grants a request to
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review the decision of the administrative law judge. Either
the petitioner or the employer may request review by the
Secretary within fifteen days of the date of issuance of the
decision by the administrative law judge.

(F)  The Secretary, within thirty days after receiving a request
for review, shall review the record and either adopt the de-
cision of the administrative law judge or issue exceptions.
The decision of the administrative law judge, together with
any exceptions, shall be deemed to be a final agency action.

(G) A final agency action shall be subject to judicial re-
view pursuant to chapter 7 of title 5, United States Code
[5 USCS §§ 701 et seq.]. An action seeking such review shall
be brought within thirty days of a final agency action de-
scribed in subparagraph (F).

Employment by schools. The Secretary may by regulation or order
provide that sections 6 and 7 [29 USCS §§ 206 and 207] shall not ap-
ply with respect to the employment by any elementary or secondary
school of its students if such employment constitutes, as determined
under regulations prescribed by the Secretary, an integral part of the
regular education program provided by such school and such employ-
ment is in accordance with applicable child labor laws.

§ 215. Prohibited acts; prima facie evidence

(a)

§ 215

After the expiration of one hundred and twenty days from the date of
enactment of this Act [enacted June 25, 1938], it shall be unlawful for
any person—

m

to transport, offer for transportation, ship, deliver, or sell in com-
merce, or to ship, deliver, or sell with knowledge that shipment or
delivery or sale thereof in commerce is intended, any goods in the
production of which any employee was employed in violation of
section 6 or section 7 [29 USCS § 206 or 207], or in violation of any
regulation or order of the Administrator [Secretary] issued under
section 14 [29 USCS § 214]; except that no provisions of this Act
shall impose any liability upon any common carrier for the trans-
portation in commerce in the regular course of its business of any
goods not produced by such common carrier, and no provision of
this Act shall excuse any common carrier from its obligation to
accept any goods for transportation; and except that any such
transportation, offer, shipment, delivery, or sale of such goods by
a purchaser who acquired them in good faith in reliance on writ-
ten assurance from the producer that the goods were produced in
compliance with the requirements of the Act, and who acquired
such goods for value without notice of any such violation, shall
not be deemed unlawful. [;]
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(2) to violate any of the provisions of section 6 or section 7
[29 USCS § 206 or 207], or any of the provisions of any regulation
or order of the Administrator [Secretary] issued under section 14
[29 USCS & 214];

(3) to discharge or in any other manner discriminate against any em-
ployee because such employee has filed any complaint or insti-
tuted or caused to be instituted any proceeding under or related
to this Act [29 USCS §§ 201 et seq., generally; for full classification,
consult USCS Tables volumes], or has testified or is about to testify
in any such proceeding, or has served or is about to serve on an
industry committee. [;]

(4) to violate any of the provisions of section 12 [29 USCS § 212];

(5) to violate any of the provisions of section 11(c) [29 USCS § 211(c)]
or any regulation or order made or continued in effect under the
provisions of section 11(d) [29 USCS § 211(d)], or to make any state-
ment, report, or record filed or kept pursuant to the provisions of
such section or of any regulation or order thereunder, knowing
such statement, report, or record to be false in a material respect.

For the purposes of subsection (a)(1) proof that any employee was
employed in any place of employment where goods shipped or sold
in commerce were produced, within ninety days prior to the removal
of the goods from such place of employment, shall be prima facie
evidence that such employee was engaged in the production of such
goods.

§ 216. Penalties

(a)

§ 216

Fines and imprisonment. Any person who willfully violates any of the
provisions of section 15 [29 USCS § 215] shall upon conviction thereof
be subject to a fine of not more than $10,000, or to imprisonment for
not more than six months, or both. No person shall be imprisoned
under this subsection except for an offense committed after the con-
viction of such person for a prior offense under this subsection.

Damages; right of action; attorney's fees and costs; termination of
right of action, Any employer who violates the provisions of sec-
tion 6 or section 7 of this Act [29 USCS § 206 or 207] shall be liable to
the employee or employees affected in the amount of their unpaid
minimum wages, or their unpaid overtime compensation, as the case
may be, and in an additional equal amount as liquidated damages. Any
employer who violates the provisions of section 15(a)(3) of this Act
[29 USCS § 215(a)(3)] shall be liable for such legal or equitable relief
as may be appropriate to effectuate the purposes of section 15(a)(3)
[29 USCS § 215(a)(3)], including without limitation employment, re-
instatement, promotion, and the payment of wages lost and an
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§ 216

additional equal amount as liquidated damages. Any employer who vi-
olates section 3(m)(2)(B) [29 USCS § 203(m)(2)(B)] shall be liable to the
employee or employees affected in the amount of the sum of any tip
credit taken by the employer and all such tips unlawfully kept by the
employer, and in an additional equal amount as liquidated damages.
An action to recover the liability prescribed in the preceding sentences
may be maintained against any employer (including a public agency)
in any Federal or State court of competent jurisdiction by any one or
more employees for and in behalf of himself or themselves and other
employees similarly situated. No employee shall be a party plaintiff to
any such action unless he gives his consent in writing to become such
a party and such consent is filed in the court in which such action is
brought. The court in such action shall, in addition to any judgment
awarded to the plaintiff or plaintiffs, allow a reasonable attorney’s fee
to be paid by the defendant, and costs of the action. The right provided
by this subsection to bring an action by or on behalf of any employee,
and the right of any employee to become a party plaintiff to any such
action, shall terminate upon the filing of a complaint by the Secre-
tary of Labor in an action under section 17 [29 USCS § 217] in which
(1) restraint is sought of any further delay in the payment of unpaid
minimum wages, or the amount of unpaid overtime compensation, as
the case may be, owing to such employee under section 6 or section 7
of this Act [29 USCS § 206 or 207] by an employer liable therefor under
the provisions of this subsection or (2) legal or equitable relief is sought
as a result of alleged violations of section 15(a)(3) [29 USCS § 215(a)(3)].

Payment of wages and compensation; waiver of claims; actions by
the Secretary; limitation of actions. The Secretary is authorized to
supervise the payment of the unpaid minimum wages or the unpaid
overtime compensation owing to any employee or employees under
section 6 or 7 of this Act [29 USCS § 206 or 207], and the agreement
of any employee to accept such payment shall upon payment in full
constitute a waiver by such employee of any right he may have under
subsection (b) of this section to such unpaid minimum wages or unpaid
overtime compensation and an additional equal amount as liquidated
damages. The Secretary may bring an action in any court of competent
jurisdiction to recover the amount of the unpaid minimum wages or
overtime compensation and an equal amount as liquidated damages.
The right provided by subsection (b) to bring an action by or on behalf
of any employee to recover the liability specified in the first sentence
of such subsection and of any employee to become a party plaintiff
to any such action shall terminate upon the filing of a complaint by
the Secretary in an action under this subsection in which a recovery is
sought of unpaid minimum wages or unpaid overtime compensation
under sections 6 and 7 [29 USCS §§ 206 and 207] or liquidated or oth-
er damages provided by this subsection owing to such employee by
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§ 216

an employer liable under the provisions of subsection (b), unless such
action is dismissed without prejudice on motion of the Secretary. Any
sums thus recovered by the Administrator [Secretary] on behalf of an
employee pursuant to this subsection shall be held in a special deposit
account and shall be paid, on order of the Administrator [Secretary], di-
rectly to the employee or employees affected. Any such sums not paid
to an employee because of inability to do so within a period of three
years shall be covered into the Treasury of the United States as miscel-
laneous receipts. In determining when an action is commenced by the
Administrator [Secretary] under this subsection for the purposes of the
statutes of limitations provided in section 6(a) of the Portal-to-Portal
Act of 1947 [29 USCS § 255(a)], it shall be considered to be commenced
in the case of any individual claimant on the date when the complaint
is filed if he is specifically named as a party plaintiff in the complaint,
or if his name did not so appear, on the subsequent date on which his
name is added as a party plaintiff in such action. The authority and
requirements described in this subsection shall apply with respect to a
violation of section 3(m)(2)(B) [29 USCS § 203(m)(2)(B)], as appropriate,
and the employer shall be liable for the amount of the sum of any tip
credit taken by the employer and all such tips unlawfully kept by the
employer, and an additional equal amount as liquidated damages.

Savings provision. In any action or proceeding commenced prior to,
on, or after the date of enactment of this subsection [Aug. 8, 1956], no
employer shall be subject to any liability or punishment under this Act
or the Portal-to-Portal Act of 1947 [29 USCS §§ 251 et seq.] on account
of his failure to comply with any provision or provisions of such Acts (1)
with respect to work heretofore or hereafter performed in a workplace
to which the exemption in section 13(f) [29 USCS § 213(f)] is applicable,
(2) with respect to work performed in Guam, the Canal Zone or Wake
Island before the effective date of this amendment of subsection (d)
[expiration of 90 days from Aug. 30, 1957], or (3) with respect to work
performed in a possession named in section 6(a)(3) at any time prior to
the establishment by the Secretary, as provided therein, of a minimum
wage rate applicable to such work.

Child labor protections.
M

(A)  Any person who violates the provisions of sections [sec-
tion] 12 or 13(c) [29 USCS § 212 or 213(c)], relating to child
labor, or any regulation issued pursuant to such sections,
shall be subject to a civil penalty not to exceed—

(i)  $11,000 for each employee who was the subject of
such a violation; or

(i) $50,000 with regard to each such violation that caus-
es the death or serious injury of any employee under
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(2)

the age of 18 years, which penalty may be doubled
where the violation is a repeated or willful violation.

(B) For purposes of subparagraph (A), the term “serious injury”
means—

(i) permanent loss or substantial impairment of one
of the senses (sight, hearing, taste, smell, tactile
sensation);

(ii) permanent loss or substantial impairment of the
function of a bodily member, organ, or mental faculty,
including the loss of all or part of an arm, leg, foot,
hand or other body part; or

(iii) permanent paralysis or substantial impairment that
causes loss of movement or mobility of an arm, leg,
foot, hand or other body part.

Any person who repeatedly or willfully violates section 6 or 7
[29 USCS § 206 or 207], relating to wages, shall be subject to a civil
penalty not to exceed $1,100 for each such violation. Any person
who violates section 3(m)(2)(B) [29 USCS § 203(m)(2)(B)] shall be
subject to a civil penalty not to exceed $1100 for each such viola-
tion, as the Secretary determines appropriate, in addition to being
liable to the employee or employees affected for all tips unlawful-
ly kept, and an additional equal amount as liquidated damages, as
described in subsection (b).

In determining the amount of any penalty under this subsection,
the appropriateness of such penalty to the size of the business of
the person charged and the gravity of the violation shall be con-
sidered. The amount of any penalty under this subsection, when
finally determined, may be--

(A) deducted from any sums owing by the United States to the
person charged;

(B) recovered in a civil action brought by the Secretary in any
court of competent jurisdiction, in which litigation the Sec-
retary shall be represented by the Solicitor of Labor; or

(C) ordered by the court, in an action brought for a violation of
section 15(a)(4) [29 USCS § 215(a)(4)] or a repeated or willful
violation of section 15(a)(2) [29 USCS § 215(a)(2)], to be paid
to the Secretary.

Any administrative determination by the Secretary of the amount
of any penalty under this subsection shall be final, unless within
15 days after receipt of notice thereof by certified mail the person
charged with the violation takes exception to the determination
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that the violations for which the penalty is imposed occurred, in
which event final determination of the penalty shall be made in
an administrative proceeding after opportunity for hearing in ac-
cordance with section 554 of title 5, United States Code, and regu-
lations to be promulgated by the Secretary.

(5) Except for civil penalties collected for violations of section 12
[29 USCS § 212], sums collected as penalties pursuant to this section
shall be applied toward reimbursement of the costs of determining
the violations and assessing and collecting such penalties, in accor-
dance with the provision of section 2 of the Act entitled "An Act
to authorize the Department of Labor to make special statistical
studies upon payment of the cost thereof and for other purposes”
(29 U.S.C. 9a). Civil penalties collected for violations of section 12
[29 USCS § 212] shall be deposited in the general fund of the
Treasury.

§ 216a. [Repealed]

§ 216b. Liability for overtime work performed prior to July 20, 1949

§ 217.

§ 216a

No employer shall be subject to any liability or punishment under the Fair
Labor Standards Act of 1938, as amended [29 USCS §§ 201 et seq., gen-
erally; for full classification, consult USCS Tables volumes] (in any action
or proceeding commenced prior to or on or after the effective date of
this Act), on account of the failure of said employer to pay an employee
compensation for any period of overtime work performed prior to July
20, 1949, if the compensation paid prior to July 20, 1949, for such work
was at least equal to the compensation which would have been payable
for such work had section 7(d)(6) and (7) and section 7(g) of the Fair La-
bor Standards Act of 1938, as amended [29 USCS § 207(d)(6), (7) and (g)],
been in effect at the time of such payment.

Injunction proceedings

The district courts, together with [the United States District Court for
the District of the Canal Zone,] the District Court of the Virgin Islands,
and the District Court of Guam shall have jurisdiction, for cause shown,
to restrain violations of section 15 [29 USCS § 215], including in the case
of violations of section 15(a)(2) [29 USCS § 215(a)(2)] the restraint of any
withholding of payment of minimum wages or overtime compensation
found by the court to be due to employees under this Act [29 USCS
§§ 201 et seq., generally; for full classification, consult USCS Tables vol-
umes] (except sums which employees are barred from recovering, at the
time of the commencement of the action to restrain the violations, by
virtue of the provisions of section 6 of the Portal-to-Portal Act of 1947
[29 USCS § 255]).
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§ 218. Relation to other laws

(@) No provision of this Act or of any order thereunder shall excuse non-
compliance with any Federal or State law or municipal ordinance
establishing a minimum wage higher than the minimum wage estab-
lished under this Act or a maximum workweek lower than the max-
imum workweek established under this Act, and no provision of this
Act relating to the employment of child labor shall justify noncompli-
ance with any Federal or State law or municipal ordinance establishing
a higher standard than the standard established under this Act. No
provision of this Act shall justify any employer in reducing a wage paid
by him which is in excess of the applicable minimum wage under this
Act, or justify any employer in increasing hours of employment main-
tained by him which are shorter than the maximum hours applicable
under this Act.

(b) Notwithstanding any other provision of this Act (other than section
13(f) [29 USCS § 213(f)]) or any other law—

(1) any Federal employee in the Canal Zone engaged in employment
of the kind described in section 5102(c)(7) of title 5, United States
Code, or

(2) any employee employed in a nonappropriated fund instrumental-
ity under the jurisdiction of the Armed Forces,

shall have his basic compensation fixed or adjusted at a wage rate that is
not less than the appropriate wage rate provided for in section 6(a)(1) of this
Act [29 USCS § 206(a)(1)] (except that the wage rate provided for in section
6(b) [29 USCS § 206(b)] shall apply to any employee who performed services
during the workweek in a work place within the Canal Zone), and shall have
his overtime compensation set at an hourly rate not less than the overtime
rate provided for in section 7(a)(1) of this Act [29 USCS § 207(a)(1)].

§ 218a. [Repealed]

§ 218b. Notice to employees

(@) In general. In accordance with regulations promulgated by the Sec-
retary, an employer to which this Act [29 USCS §§ 201 et seq.] applies,
shall provide to each employee at the time of hiring (or with respect
to current employees, not later than March 1, 2013), written notice—

(1) informing the employee of the existence of an Exchange, includ-
ing a description of the services provided by such Exchange, and
the manner in which the employee may contact the Exchange to
request assistance;

(2) if the employer plan’s share of the total allowed costs of bene-
fits provided under the plan is less than 60 percent of such costs,
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(b)

that the employee may be eligible for a premium tax credit under
section 36B of the Internal Revenue Code of 1986 [26 USCS § 36B]
and a cost sharing reduction under section 1402 of the Patient Pro-
tection and Affordable Care Act [42 USCS §18071] if the employee
purchases a qualified health plan through the Exchange; and

if the employee purchases a qualified health plan through the Ex-
change, the employee may lose the employer contribution (if any)
to any health benefits plan offered by the employer and that all or
a portion of such contribution may be excludable from income for
Federal income tax purposes.

Effective date. Subsection (a) shall take effect with respect to em-
ployers in a State beginning on March 1, 2013.

§ 218c. Protections for employees

(a)

(b)

§218b

Prohibition. No employer shall discharge or in any manner discrim-
inate against any employee with respect to his or her compensation,
terms, conditions, or other privileges of employment because the em-
ployee (or an individual acting at the request of the employee) has—

M

(2)

received a credit under section 36B of the Internal Revenue Code
of 1986 [26 USCS § 36B] or a subsidy under section 1402 of this Act;

provided, caused to be provided, or is about to provide or cause
to be provided to the employer, the Federal Government, or the
attorney general of a State information relating to any violation of,
or any act or omission the employee reasonably believes to be a
violation of, any provision of this title (or an amendment made by
this title);

testified or is about to testify in a proceeding concerning such
violation;

assisted or participated, or is about to assist or participate, in such
a proceeding; or

objected to, or refused to participate in, any activity, policy, prac-
tice, or assigned task that the employee (or other such person)
reasonably believed to be in violation of any provision of this title
(or amendment), or any order, rule, regulation, standard, or ban
under this title (or amendment).

Complaint procedure.

M

In general. An employee who believes that he or she has been
discharged or otherwise discriminated against by any employer
in violation of this section may seek relief in accordance with the
procedures, notifications, burdens of proof, remedies, and statutes
of limitation set forth in section 2087(b) of title 15, United States
Code.
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(2) No limitation on rights. Nothing in this section shall be deemed to
diminish the rights, privileges, or remedies of any employee under
any Federal or State law or under any collective bargaining agree-
ment. The rights and remedies in this section may not be waived
by any agreement, policy, form, or condition of employment.

§ 219. Separability of provisions
If any provision of this Act [29 USCS §§ 201 et seq., generally; for full
classification, consult USCS Tables volumes] or the application of such
provision to any person or circumstance is held invalid, the remainder of
the Act and the application of such provision to other persons or circum-
stances shall not be affected thereby.
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